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PERMITTING ATTORNEY FACT DEPOSIT HIS 
CREDIT CHECKS DRAWN HIM AGAINST 
PRINCIPAL’S ACCOUNT 


bank, which permits agent deposit his individual account 
checks which show upon their faces that they belong the agent’s prin- 
cipal, will held the courts, most instances, have assumed re- 
sponsibility for the agent’s integrity. the agent subsequently with- 
draws and misappropriates the proceeds the checks, the bank will 
held liable. 

This rule has been held apply case where checks payable 
principal have been wrongfully indorsed the agent and deposited 
his individual credit, cases where checks payable administrator 
executor have been deposited the individual credit the adminis- 
trator executor and cases where checks against corporation’s ac- 
count signed officer the corporation have been deposited the 
individual the officer. 

The bank has notice from the form which such checks are drawn 
that they not belong the agent fiduciary who offers them for 
deposit his individual The bank may hesitate offend its de- 
positor refusing the deposit questioning the propriety the de- 
positor’s action. But, has its choice doing this accepting the 
possible consequences. expressed recent English decision, Un- 
derwood, Ltd. Liverpool (1924) 775: ‘‘If banks, for fear 
offending their customers, will not make inquiries into unusual 
stances, they must take, with the benefit not annoying their customers, 
the risk liability because they not 

The most recent decision which this rule has been applied Cahan 
Empire Trust Co., Fed. Rep. (2d) 713, decision the United 
States Cireuit Court Appeals. appeared that the plaintiff, Cahan, 
for his own convenience entirely, gave his son powers attorney 
make, sign, indorse, deposit, draw and deliver checks and other orders 
for the payment money two New York City banks which had 
deposit accounts. The son had bank account his own the de- 
fendant, Empire Trust Co., also located New York City. 
About two months after the powers attorney were executed, the 
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son began draw checks against the two bank accounts and deposit them 
his own credit the defendant trust company. There were twenty- 
one checks all and the total amount was $31,170. Most the checks 
were payable the order Cahan, Jr., but some them were payable 
the order the trust company. All but two the checks were 
eertified the banks which they were drawn, but this fact has 
bearing the liabilities the parties. Subsequently, Cahan, Jr., 
checked out the proceeds the checks and used them for his own 
benefit. 

was held conformity with the rules expressed above that the de- 
fendant bank was liable for the total amount the checks, $31,170, to- 
gether with interest the checks from the dates which they were re- 
spectively credited the account Cahan, Jr., the defendant bank. 
The following paragraphs are quoted from the court’s opinion: 


attorney fact can, such attorney, not only withdraw his 
principal’s funds from one bank, plainly has right do, but 
deposit them another (or even perhaps the same bank) his own 
credit, without any responsibility the part the bank accepting such 
deposit, principal who gives power attorney, private corporation 
which gives usual powers its financial officer, municipality, which 
only act through its elected appointed officers, left without any 
remedy, except that which the Connecticut Court (see Goodwin 
American National Bank, Conn. 550) thinks all that the law gives; 
e., the integrity its fiduciary. 

bottom, the question here depends upon whether the form 
such drafts those bar gives clear enough notice that the agent not. 
acting the principal’s interest. There are, indeed, cases which 
might the principal’s interest for the agent withdraw funds 
from the principal’s account and deposit them his own account, even 
bank the same city, the same bank. The only case can 
think one which the agent wanted conceal his principal’s 
name transaction which even check might excite sus- 
picion. But the payment the agent’s own debt might fact 
part such transaction, and that possibility does not seem 
sufficient justification. must balance probabilities, and conclude 
that hold the form the check should taken evidence that the 
agent engaged upon ventures his own, and his authority con- 
duct the same the bank must assume the risk investigation. 

court decided adopt and enforce the rule announced 
the Havana Case. Havana Central Co. Central Trust Co., 204 
Fed. Rep. 546. hard rule, business ordinarily conducted, 
not only the financial institutions populous and busy city, but 
perhaps even more smaller communities, where men are more 
widely known reputation, and are more influenced personal repu- 
tations than can expected the crowds cosmopolis. feel 
acutely the disadvantage continuing differ with the highest court 
New 


The New York referred Havana Central Co. Knicker- 
bocker Trust Co., 198 422, Rep. 12. this case, ap- 
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peared that the treasurer railroad company authorized sign 
deposited his individual credit his own bank three checks 
drawn him the railroad company’s account another bank, pay- 
able his order. later checked out and misappropriated the proceeds. 
The railroad company brought suit against the bank which the checks 
were deposited. was held that the bank was not liable. While the 
bank was put upon inquiry the form the checks was not bound 
look beyond the drawee bank. The payment the checks the 
drawee bank upon presentation was assurance the treasurer’s au- 
thority draw and deposit the checks upon which the defendant bank 
was entitled rely. 

thus appears that, under the recited, the collecting 
bank will held liable Federal Courts but not the New 
State Courts. 


OKLAHOMA WOMEN’S LABOR LAW DOES NOT APPLY 
BANKS 


Oklahoma statute provides that female shall employed 
more than nine hours any one day, nor more than fifty-four hours 
any one week ‘‘in any manufacturing, mechanical mercantile estab- 
lishment, laundry, bakery, hotel restaurant, office building ware- 
house, telegraph telephone establishment office printing estab- 
lishment, book bindery, any theatre, show-house place amuse- 
ment any other establishment employing any 

This statute came for construction parte Carson, 243 
Rep. 260, recently decided the Criminal Court Appeals Okla- 
homa. 

Mr. Carson the vice-president the American National Bank 
Oklahoma City and, such, has charge the employees the bank. 
was convicted before justice the peace Oklahoma county 
charge permitting Molly Whittman, bookkeeper employed the 
bank, work more than nine hours November 24, 1925. 

sued out writ habeas corpus and the Criminal Court Ap- 
peals, holding that the conviction was illegal and should dis- 
charged, decided two points. held that the statute was violated 
permitting employee work more than nine hours single day 
even though she was employed monthly basis. The contention the 
defendant this regard was that violation the statute for 
employee working the month work more than nine hours one 
day, long she does not work more than fifty-four hours one week. 

The court also decided that the statute has application banking 
institutions. Referring the statute generally, the court said: 
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statute question under varying terms has been enacted 
many the states the Union, beginning the manufacturing sec- 
tion. entirely beneficient, and its enaction was due discrimina- 
tion against female employees whereby they were required work long 
hours and undergo great hardships order secure and keep employ- 
ment. These impositions and the resultant evils brought about these 
women labor laws. They have been generally upheld the courts, and 
are longer challenged contrary the Federal Constitution. 
are thoroughly sympathy with them and their 


But, spite the court’s sympathy with laws this character, 
felt constrained hold that the statute question does not include 
banks. There well established rule that where statute contains 
enumeration specific things, followed: some more general word 
phrase, the general word phrase held refer things the same 
kind those previously enumerated. holding that this rule would 
not permit the inclusion banks, the court said: 


statute designates employment certain establishments, 
manufacturing, mechanical, laundry, bakery, hotel restau- 
rant, office building warehouse, telegraph telephone, printing es- 
tablishment book bindery, theatre, show house place amusement, 
which designations are then followed the general words, ‘or 
any other establishment employing any female.’ Under this rule the 
phrase, ‘any other establishment employing any female,’ restricted 
and explained the particular employments named employees 
establishments like character where the work similar. Since banks 
are neither expressly named nor are the character business speci- 
fically named, they are not within the purview the 


The conviction the defendant was therefore illegal and the Criminal 
Court Appeals awarded the writ and ordered his discharge. 


CHECK TENDERED FULL PAYMENT DISPUTED 
ACCOUNT 


recent decision the New York Supreme Court, pointed 
out that retention check sent him his debtor may, 
under certain wipe out the indebtedness even though the 
for sum less than the amount which the creditor claims 
entitled. This can only happen when there bona fide dispute be- 
tween the parties the amount the indebtedness. The case 
which this point Sinclair Refining Co. Unadilla Motor 

Supply Co., 213 Supp. 81. 

The Sinclair Refining Co. brought the action against the Unadilla 
Motor Supply Co. recover balance alleged due con- 
tract. The contract question provided for the sale gasoline the 
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plaintiff the defendant price cents less than the official gaso- 
line tank wagon price the Standard Oil Co. New York prevailing 
Unadilla, Y., the date any original shipment under the con- 
tract. Several shipments gasoline were shipped the defendant 
pursuant the contract. 

dispute arose between the parties the gasoline tank wagon 
price the dates the shipments, and consequently there was dis- 
pute the amount which the defendant owed the plaintiff ac- 
count the shipments. After several letters referring the matter 
had passed between the parties, the defendant sent the plaintiff check 
accompanied letter stating that the check was ‘‘in full our 
count date.”” This check the plaintiff indorsed and cashed. 

was held that the check constituted payment the plaintiff’s en- 
tire claim since the plaintiff retained with knowledge the fact that 
the defendant intended full payment the disputed indebtedness. 
other words, the plaintiff’s and retention the check 
the plaintiff was not entitled recover and therefore the action was dis- 
missed. The court said part: 


having been dispute between the parties prior the time 
the check was received the plaintiff, and defendant its letter 


stated that the check $1,608.19 was full its date, the 
acceptance and retention the plaintiff the check deemed 
the amount offered, and legally constitutes accord and 
satisfaction the claim plaintiff. 

the Fuller Kemp, 138 231, physician had ren- 
dered bill for professional services for $670. The defendant, the 
receipt the bill, wrote the plaintiff, questioning the justice his 
charge, and check $400, which said was full 
tion plaintiff’s claim. The plaintiff that case retained and collected 
the check, and again sent bill, charging the same amount before and 
crediting thereon the $400. The defendant thereupon wrote him, stating 
that the check was sent full satisfaction; that did not recognize 
the plaintiff’s right retain and repudiate the condition, and re- 
quested him either return the money retain upon the 
named. this letter the plaintiff made reply, but subsequently 
brought action recover the balance. The court held: 

these facts, think must held that there was 
law accord and satisfaction the plaintiff’s claim, and that re- 
this case that the remittance was check. Both parties treated 
money, and upon the receipt this letter the plaintiff had but 
single alternative presented for his action—the prompt restoration 
the money his debtor the extinguishment the debt its 
retention. The tender and the condition could not dissevered. The 
one could not taken and the other rejected. The acceptance the 
money involved the acceptance the condition, and the law will not 
permit any other inference drawn from the transaction. Under 
such circumstances, the assent the creditor the terms proposed 
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the debtor will implied, and words protest can affect the legal 
quality his act.’ 


would seem, from the authorities cited and from the facts the 
instant case, that the retention and use the check the plaintiff 
stituted accord and satisfaction. the plaintiff was not willing 
accept the check upon the conditions was sent the defendant, the 
plaintiff’s duty was return without using. The amount due the 
plaintiff the time defendant sent the check question was not 
liquidated. ‘liquidated’ claim meant that the amount due has 
been ascertained and agreed upon the 


LETTER CREDIT HELD IRREVOCABLE 


The question presented the case First Wisconsin National Bank 
Milwaukee Forsyth Leather Co., 206 Rep. 843, decision 
the Supreme Court Wisconsin, was whether certain letter credit 
was revocable irrevocable. The letter credit question was issued 
the plaintiff bank upon the request the defendant leather company. 

appeared that March 1922, the defendant wrote the plaintiff 
requesting issue letter credit for $12,500 favor Persson 
Co., connection with contract for the purchase quantity 
hides. Inclosed the letter was copy the contract. compliance 
with this request, March the plaintiff issued Persson Co. the 


hereby authorize you value the First Wisconsin National 
Bank Milwaukee, Wis., for account the Forsyth Leather Co., 
Wauwatosa, Wisconsin, for any sum sums not exceeding all twelve 
thousand five hundred dollars ($12,500.00), bills ninety (90) 
days sight, against shipment about 500 wet salted washed 
Matadero kips, Frigorifico type, ranging from 7/15 kilos per kip, aver- 
aging about 11/12 kilos, all short haired, fresh clean stock, cents 
per Wauwatosa, Wis. 

bills lading must issued the order the First National 
Bank Milwaukee, Wis. 

Cost, insurance, freight, New York. Shrinkage transit 
guaranteed not exceed 10%. 

‘‘The shipment must completed and the bills drawn before 
May 1922, bills lading and abstract invoice, 
receipt which documents the bills will duly honored. Advice 
thereof sent the foreign department the First Wisconsin Na- 
tionel Bank Milwaukee, Wis. 

hereby agree with the drawers, indorsers and bona fide holders 
drafts drawn under and compliance with the terms this credit, 
that the same shall duly honored the office the First Wisconsin 
National Bank Milwaukee; payable when due the First Wisconsin 
National Bank Milwaukee. 
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Drafts drawn under this credit must marked, ‘Drawn under 
First. Wisconsin National Bank Milwaukee Credit C—558.’ 


the same day the plaintiff advised the defendant letter the 
issuance the letter credit, and sent the defendant copy the 
letter credit and guaranty, with the request that the defendant 
execute the guaranty and return the bank. The also in- 
closed the letter formal application duplicate for the issuance 
the letter credit, signed the defendant and returned. The 
application and the guaranty were both executed the defendant and 
returned the plaintiff. 

draft drawn upon the bank pursuant the letter credit was 
honored and paid. Before this draft was paid the defendant sought 
have the bank cancel the letter credit and refuse payment the draft, 
but the bank refused this. The defendant refused reimburse 
the bank for the amount paid upon the draft, and thereupon the bank 
brought this action recover that amount. 

The defense was that the letter credit was revocable. The de- 
fendant contended that the letter credit constituted merely offer 
the plaintiff Persson Co., which was not binding upon the plain- 
tiff until Persson Co. should accept the offer performing its obliga- 
tion thereunder; and that the defendant had demanded that the letter 
credit revoked prior such The plaintiff, the other 
hand, contended that the letter was irrevocable, and that was 
bound accept and pay the draft when accompanied the proper 
documents even though requested the defendant cancel the letter. 

question the character letter credit designated neither 
revoeable irrevocable had never been passed the Wisconsin 
courts prior the decision under discussion. some states letters 
that kind have been held revocable while others they have been held 
irrevocable. The court, therefore, could place but little reliance upon 
the authorities deciding the question. 

The court, after careful examination all the evidence and all 
the letters and documents which figured the transaction, arrived the 
conclusion that all the parties had considered the letter irre- 
vocable, and that, under the the case, would un- 
reasonable treat the letter revocable. Accordingly, the court held 
that the letter was irrevocable; that the bank was obliged pay the 
draft Persson Co.; that the bank was entitled recover. 
the opinion the court said part: 

Moss Old Colony Trust Co., 246 Mass. 139, 140 803. Where 
the surrounding facts and circumstances determine its proper con- 
struction. Ruling Case Law, 240, 850. the contract was 
entered into through communications mail, pursuant the ordinary 
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course business. think there can doubt but what the vari- 
ous letters and inclosures are construed together one transaction. 

the formal application for the letter credit, will noted 
that the request was establish ‘documentary letter credit under 
our guaranty.’ the contract between the defendant and Persson 
Co. accompanying the request issue the letter credit, defendant 
was required furnish ‘90 days’ confirmed letter credit opened 
our favor with New York bank for $12,400, and available our 
days’ drafts with ocean documents and invoice attached,’ and the 
guaranty defendant plaintiff recited: 

the First Wisconsin National Bank Milwaukee, Wis- 
did our request March 1922, open its irrevocable credit 

appears the contract between defendant and Persson Co. that 
the defendant agreed purchase certain hides from Persson Co., who 
turn were purchase the hides Buenos Aires, South America. The 
provided for letter credit drawn against when accom- 
panied ‘ocean documents and This would indicate that the 
contract price was payable soon the goods were loaded board ship 
Buenos Aires, and the proper documents attached the draft. How- 
ever, the letter credit issued the bank, interpreted Persson 
Co., provided for inland bill lading instead ocean bill lading, and 
order that Persson Co. might finance the shipment from Buenos 
Aires New York, Persson Co. wrote the 

this for ‘inland’ bill lading instead 
ocean bill lading from Buenos Aires New York stipulated 
our contract Leather Co. and said inland bill lading not 
being obtainable until the actual arrival and reshipment the goods 
this port, have today wired the Forsyth Leather Co. kindly have 
the credit extended June and ask you kindly advise this 
fact special delivery letter.’ 

defendant requested the extension time the plaintiff 
cordingly, and the letter was extended pursuant such request 
June 

order finance the shipment from Buenos Aires New York, 
Persson Co. assigned its rights under the contract, accompanied 
draft blank covering the shipment, Levison Co. New York, and 
Levison Co. thereupon procured irrevocable letter credit 
issued favor the consignor the hides Buenos Aires. 

would seem plain from these transactions that all the parties 
considered the letter credit irrevocable. The guaranty de- 
fendant the plaintiff expressly recited, and between the plaintiff 
and defendant they are bound such recital. Here was case where 
Persson Co. were required make large commitments, and order 
finance the transaction they expressly requested the defendant 
letter credit used accordingly. would seem wholly un- 
reasonable say, under the circumstances, that such letter credit 
should treated merely offer, which might revoked any 
time before the goods were actually loaded cars New York. Persson 
Co. would obliged receive and pay for the goods New York, 
and then the letter credit were treated revocable, the defendant 
might revoke the same and Persson Co. would left with the goods 
their hands without security. 
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think there further reason why the defendant held liable 
under its guaranty. The contracts between the plaintiff and defendant 
were Wisconsin contracts, and are governed the Wisconsin law. 
the well-settled law this state that contract made between two parties 
for the benefit third party enforceable such, third party ac- 
cording its terms. Sedgwick Blanchard, 164 Wis. 421, 160 
267, and there cited. The letter credit here issued was unques- 
tionably for the benefit Persson Co. was issued upon sufficient 
consideration, and the plaintiff was liable Persson Co. under its 
contract with the defendant. 

the reasons stated, must hold that the letter credit was 
irrevocable, and that the plaintiff was bound accept the draft 
Persson Co. when accompanied the proper documents. The at- 
tempt defendant have the letter credit canceled was wholly un- 


OWNER CHECKS NOT PREFERRED CREDITOR IN- 
SOLVENT DRAWEE 

Where bank issuing drafts payment checks drawn fails 
and, the drafts are dishonored because the drawee’s insolvency, the 
owner the checks not entitled have his claim for the amount 
the checks allowed preferred claim against the assets the bank, 
but entitled have his claim allowed.as common claim only. This 
the holding the Supreme Court Kansas the case Guymon- 
Petro Mercantile Co. Farmers’ State Bank Cunningham, 243 
Rep. 321. 

The plaintiff that case deposited three checks drawn the Farm- 
ers’ State Bank Cunningham the Commercial National Bank 
Hutchinson. The latter sent the checks for collection Kansas City 
bank, which sent them direct the Cunningham bank. the makers 
the checks had sufficient funds deposit meet them, the Cunning- 
ham bank charged the amounts the checks against the accounts the 
makers and sent drafts payment the checks the Kansas City 
bank. 

Before the drafts were presented for payment, the Cunningham bank 
failed. The drafts were dishonored, and the amounts the checks were 
charged back the Kansas City bank the Hutchinson bank, and the 
latter charged the amounts back the plaintiff. 

The trial court refused allow the plaintiff’s claim against the assets 
the insolvent bank preferred claim, and held that his claim was 
common claim. The plaintiff appealed, contending that was not or- 
dinary debtor for the reason thac the relation principal and agent was 
created condition imposed the Hutchinson bank when received 
the checks from the plaintiff. The condition question was printed the 
plaintiff’s passbook and read follows: 
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bank, receiving out-of-town checks and other collections, 
acts only your agent and does not assume any responsibility beyond 
due diligence its part the same its own 


The court held that even the relationship principal and agent 
existed between the plaintiff and each the banks through whose hands 
the checks, passed the plaintiff was not preferred creditor the in- 
solvent bank, the facts did not show that the transaction gave rise 
trust fund the hands the receiver the bank. Referring the 
plaintiff’s argument, the court said: 


granting the relation principal and agent 
tween the plaintiff depositor and the Hutchinson bank, 
tween the Hutchinson bank and the Kansas City trust company, 
and between the Kansas City company and the Cunningham 
bank, that train relationships did fact arise consecutively, 
non sequitur argue therefrom that plaintiff has preferred claim 
against the defendant bank. Carrying its legitimate conclusion the 
idea that each bank was successively the plaintiff’s agent, must kept 
mind that the act agent within the sometimes within 
the mere apparent his authority tantamount the act 
his principal, the sending the checks Kansas City was virtually 
sending plaintiff itself; and the forwarding the checks from 
Kansas City the defendant bank was similar sending and presenta- 
tion the and the acceptance tentative acceptance drafts 
drawn the Cunningham bank lieu cash was the act the plain- 
tiff principal, the transaction was performed 
agent. 

argued that the Cunningham bank was itself agent collect 
from itself the sums due the checks. That carries the course rea- 
soning rather fine point; but even so, ‘agent collect from 
self’ was acting for plaintiff and accepted ‘from itself’ drafts 
lieu and even this subtle logic tangible theory trust 
fund basis for holding plaintiff preferred creditor discerned. 
The defendant’s failure pay the checks and the subsequent 
failure the drawees honor defendant’s drafts, merely results the 
continuance the defendant’s binding liability pay its obligations 
the payee the checks issued its depositors. Such situation dis- 
closed the ordinary relation debtor and creditor between the bank and 
plaintiff—nothing 


TRADE ACCEPTANCE ENFORCEABLE PURCHASER DE- 
SPITE FAILURE CONSIDERATION 

recent case trade acceptance negotiated bank before ma- 

turity was held enforceable even though the payee failed fulfill the 

promises consideration which the acceptance was given. The case 


Howard Reiter, 243 Pac. Rep. 278, decision the Supreme 
Court Kansas. 
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The trade acceptance question was executed the defendant 
favor oil company, which had promised build filling station 
Beloit, Kan., and had also promised other advantages the defend- 
ant. The promises the oil company were never kept. 

The trade acceptance was negotiated before maturity the Mitchell 
County State Bank. When the acceptance fell due the defendant de- 
clined pay it, and this action was then brought recover the amount 
thereof. Because the fact that the Mitchell County Bank was merged 
with another bank after the purchase the note, Howard, who had 
been president the Mitchell County Bank before the consolidation, 
was substituted plaintiff lieu that bank. 

The defendant contended that the bank acquired the trade acceptance 
with notice the conditions under which was given, and consequently 
the bank the substituted plaintiff was better position enforce 
payment than the oil company itself would have been. appeal from 
judgment for the plaintiff, the court held that the bank was not de- 
prived the right enforce the trade acceptance reason any 
knowledge which had when purchased the acceptance, and accord- 
ingly judgment for the plaintiff was affirmed. Referring the bank’s 
knowledge the under which the acceptance was given, 
the court 


what was there for the bank know the prejudice the 
instrument the time the bank it? Simply this, the oil com- 
pany had agreed build filling station and let the maker have 
$250 worth goods half price. Nothing more. Neither the bank 
nor its cashier could foresee that the oil company would not perform 
that obligation. Defendant undoubtedly believed the oil company would 
keep its promise, and executed and set afloat the channels 
commerce this negotiable instrument, carrying its face his unqualified 
pledge pay. Anybody was liberty buy it. There was fraud 
its Indeed, the only objection defendant its payment 
was the subsequent failure the oil company agreed, but, 
the time the bank acquired the instrument, neither nor anybody else 
reasonably expected know that the oil company would not 
keep its promise. Who should stand the consequences the oil 
pany’s delinquency, the defendant who put his trust the oil company, 
the bank and its substituted plaintiff which put their trust de- 
fendant’s 


The Law Bank Checks 
Forged Checks 


Consideration the Decisions Defining the Rights and Liabilities the Bank 
Its Depositors and Other Parties Connection with Forged Checks 


JOHN EDSON BRADY 


NOTE. This the seventeenth series articles dealing 
with the Law Bank Checks. Subsequent articles will take 
Presentment, Protest, Collection, Clearing Houses and other phases 
this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


97. Bank’s liabiltiy depositor where check paid forged 
indorsement. 

98. Effect depositor’s negligence. 

99. Rights payee against drawer where check paid forged 
indorsement. 

100. Forged Countersignatures travelers’ checks. 

Right true owner against drawee bank where check paid 
forged indorsement. 


97. Bank’s liability depositor where check paid forged 
indorsement. 


The authorities hold that bank which pays depositor’s check 
forged indorsement cannot charge the check against his account, un- 
less negligence the part the depositor has been the proximate cause 
the 


63. Alabama. Robertson Banking Co. Brasfield, 202 Ala. 167, So. Rep. 
651; Russell First Nat. Bank, Ala. App. 342, So. Rep. 868. 

California. Hatton Holmes, Cal. 208, Pac. Rep. 1131; Los Angeles 
Inv. Co. Home Savings Bank, 180 Cal. 601, 182 Pac. Rep. 293. 

Colorado. Miners’ Merchants’ Bank, Colo. 185, 171 Pac. Rep. 
752; Western Union Tel. Co. Bi-Metallic Bank, Colo. App. 229, Pac. Rep. 
115. 

Georgia. First National Bank Harris, Ga. App. 667, 104 Rep. 574. 

Illinois. First Nat. Bank Pease, 168 Ill. 40, Rep. 160. 

Iowa. Baker American Surety Co., 181 Ia. 634, 159 Rep. 1044. 

Kentucky. Trust Co. Ragan, Ky. Rep. 601, Rep. 
848; Rice Citizens Nat. Bank, Ky. Law Rep. 346, Rep. 454. 

Massachusetts. Winslow Everett Nat. Bank, 171 Mass. 534, Rep. 
16; Murphy Metropolitan Nat. Bank, Mass. 159, Rep. 693; Dana 
Old Colony Trust Co., Mass. 139 Rep. 541. 

Michigan. Houseman-Spitzley Corp. American State Bank, 205 Mich. 268. 
171 Rep. 543. 
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When depositor opens account with bank the law implies 
agreement the part the bank pay the depositor’s checks only 
conformity with his order and payment forged indorsement 
does not comply with the depositor’s order. The burden the bank 
ascertain the genuineness the indorsements check which 


pays. 

One the reasons given the courts for holding bank liable 
its depositor case this kind that has the opportunity in- 
vestigating find out whether the indorsements check are genuine 


Minnesota. City St. Paul Merchants’ Nat. Bank, 151 Minn. 485, 187 
Rep. 516. 

Missouri. Fourth Nat. Bank, 137 Mo. App. 158, 117 Rep. 672; 
Union Biscuit Co. Springfield Grocer Co., 143 Mo. App. 300, 126 Rep. 996. 

Pratt Union Nat. Bank, 117, Atl. Rep. 313. 

New York. Thomson Bank British North America, Bank 
British North America Merchants’ National Bank, 106; Welsh 
German-American Bank, 424; Shipman Bank State Y., 126 
318; General Fire Assurance Co. State Bank, 177 App. Div. 745, 
164 Supp. 871; Mark Spiegel Realty Corp. Gotham Nat. Bank, 121 
Rep. (N. Y.) 547, 201 Supp. 599; Harlem Co-operative Bldg. Assoc. 
Trust Co., Mise. Rep. (N. Y.) 680, Supp. 790; Pruden- 
tial Ins. Co. National Bank Commerce, 177 App. Div. 438, 164 
Supp. 269; American Exchange Nat. Bank Yorkville Bank, 122 Rep., (N. 
Y.) 616, 204 Supp. 621; Kearney Metropolitan Trust Co., 110 App. 
Div. 236, Supp. 274, Aff’d. 186 611, Rep. 1108; Bloom- 
ingdale National Butchers’ Drovers’ Bank, Mise. Rep. (N. Y.) 594, 
Supp. 35; Adler Broadway Bank, Mise. Rep. (N. Y.) 382, 
Supp. 402; Met: allurgical Securities Co. Metals National Bank, 171 
App. Div. 321, 157 Supp. 321; Morgan Bank State New York, 
Duer (N. Y.) 

North Carolina. Merchants Bank Trust Co., 182 543, 
109 Rep. 355. 

Ohio. Goldberg People’s Bank Sav. Co., Ohio 163. 

Oklahoma. National Bank Commerce Fish, Okla. 102, 169 
1105; State Guaranty Bank Doerfler, Okla. 258, 226 Pac. Rep. 1054, 

Chelton Trust Co., 257 Pa. 56; Schwarz Bank 
Pittsburgh, Pa., 129 Atl. Rep. 52; United Security Life Ins. Trust Co. Cen- 
tral Nat. Bank, 185 Pa. 586, Atl. Rep. 97; National Union Fire Ins. Co. 
Mellon Nat. Bank, 276 Pa. 212, 119 Atl. Rep. 910; Pennsylvania Mutual Life Ins. 
Co, North Penn Bank, Pa. Super. Ct. 34; Califf First Nat. Bank, Pa. 
Super. Ct. 412; Houser National Bank, Pa. Super. Ct. 613; Goodman Union 
Nat. Bank, Pa., Lack. Jur. 105. 

Pollard Wellford, Tenn. 113, Rep. 23; Figuers 
Fly, 137 Tenn. 358, 193 Rep. 117. 

Texas. Commonwealth Nat. Bank Hawes, Tex. 196 Rep. 859. 

Washington. Goodfellow First Nat. Bank, Wash. 554, 129 Pac. Rep. 90. 

The drawee will not liable paying check wrongfully indorsed the 
treasurer the payee corporation and deposited his personal credit where 
appears that the drawer intended that the check should indorsed the treas- 
Weiler Marine Nat. Bank, Pa., 131 Atl. Rep. 495. 

bank, which county depositary and which issues its cashier’s checks 
and drafts another bank, payment checks drawn the county 
not liable the county the event that the cashier’s checks and drafts are 
paid forged indorsements. American Surety Co. Citizens’ Nat. Bank, 294 
Fed. Rep. 609. 

The holder check draft, which bears forged indorsement, cannot 
119 Atl. Rep. 181; Rolling Paso Ry. Co., Tex., 127 Rep. 302. 
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before makes payment. theory the bank undoubtedly has this op- 
nortunity, practice opportunity which bank would find 
inconvenience taking advantage of. Clearly impracticable 

bank investigate every check presented for the 
out whether the indorsements which carries are genuine. 

The bank, however, has one means protection these cases forged 

indorsements and that see that checks are presented for payment 

some bank reliable person with whom acquainted, and whose 

indorsement guaranty the genuineness prior indorsements. 

The more logical reason for holding the bank liable paying 
forged indorsement that the forged indorsement gives the bank title 
the check and, therefore, gives right charge the check against 
the depositor’s 

The rule that bank liable depositor for the amount paid 
bearing forged indorsements, holds also case where the de- 
positor deposits money the bank with instructions pay checks 
signed another person, payable the orders certain specified in- 
dividuals. such ease, the checks are paid forgeries the payees’ 
indorsements, the bank will liable the 

Where person who forges the indorsement check and collects 
pays the proceeds the drawer, the bank will not liable the 
drawer even though the forger paid the money the drawer 
settlement But the fact that the forger pays 
portion the proceeds the person for whom the check was intended 
not relieve the bank from And the fact that depositor, 
whose check had been paid forged indorsement, receives assign- 
ment property from the forger, will not deprive him his right 
hold the drawee bank responsible where the assignment was payment 
another debt owing from the forger the 

The drawer check may preclude himself from holding the bank 
liable paying forged indorsement ratifying the payment, 
where the drawer brought suit against the person whom the forger 

64. Section the Negotiable Instruments Law provides follows: 
signature forged made without authority the person whose 
purports be, wholly inoperative, and right retain the 
instrument, give discharge therefor, enforce payment thereof against 
party thereto, acquired through under such signature, unless the 
party against whom sought enforce such right, precluded from setting 
the forgery want authority.” 

65. Rice Citizens National Bank, Ky. Rep. 346, Rep. 454. 

66. Andrews Northwestern Nat. Bank, 107 Minn. 196, 117 Rep. 
780, Aff’d., 122 Rep. 499. See also Beeson-Moore Stave Co. Clark 
Bank, 160 Ark. 385, 254 Rep. 667; McKaughan Merchants Bank 
Trust Co., 182 543, 109 Rep. 355; Merchants’ Nat. Bank Federal 
State Bank, Mich., 172 Rep. 390. 

67. Mark Spiegel Realty Corp. Gotham Nat. Bank, 121 Mise. Rep. (N. Y.) 
547, 201 Supp. 599. 

68. Houseman-Spitzley Corporation American State Bank, Mich., 171 
Rep. 543. 
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transferred the check and who collected it, instead suing the drawee 
bank the first where brought suit bank 
which collected the check from the 

Where the relation banker and depositor does not exist the drawee 
bank liable the drawer for paying checks upon forged indorsements 
only where has been guilty negligence doing. case 
this kind appeared that had been the practice certain company 
authorize its agents purchase corn from farmers and pay for the 
same drawing checks the name the company upon local bank. 
arrangement with the bank these checks were paid when pre- 
sented and, when number were accumulated, the bank would reim- 
bursed draft the company for the total amount. One the 
company’s agents drew number such checks, forged the payee’s in- 
dorsements and collected them the bank which they were drawn. 

The court held, that, inasmuch the relationship banker and de- 
positor did not exist between the parties, the bank was entitled re- 
from the company the amount the fraudulent checks, the court 
saying its opinion: ‘‘The bank’s obligation under such circumstances 
was that simply ordinary and good faith. had the right, 
the absence facts putting upon notice, rely upon Morlan’s (the 
agent’s) integrity. was intrusted with power supervise 
change his methods transacting the business hand, and, has 
already been stated, there evidence impeaching the bank’s good 
faith, disclosing facts that ought have put upon its 

The drawer check which subsequently paid forged in- 
dorsement cannot recover from bank which collected the check from 
the drawee. permitting the drawee charge the amount the 
check against his account, the drawer ratifies the 

The question the duty depositor examine his returned 
vouchers for forged indorsements, and the effect his failure dis- 
cover indorsements which are not genuine his neglect notify the 
bank upon making such discovery are matters which will taken 
subsequent 


§98. Effect depositor’s negligence. 
The drawer check may guilty such negligence will pre- 
clude him from holding the drawee bank responsible the event that 
the check paid forged Thus, where the drawer 


69. Henry Haas Son Twenty-Third Ward Bank, Law J., Jan. 29, 
1921, Aff’d., 200 App. Div. 895. See also Cherbonnier Citizens’ Nat. 
Bank, Tex., 199 Rep. 307. 

70. Cherbonnier Citizens’ Nat. Bank, Tex., 199 Rep. 307. 

Armour Greene County State Bank, 112 Fed. Rep. 631. 

Cherbonnier Citizens Nat. Bank, Tex., 199 Rep. 307. See also 
Mackay Tel. Cable Co. Fort Worth Nat. Bank, Tex., Rep. 244. 
73. See article published later. 


262 THE BANKING LAW JOURNAL 


check, intended for party New York, mailed ‘Cleveland 
mistake, where fell into the hands another person having the same 
name the payee, who indorsed and collected the money, was held 
that the bank was not liable him, the reason being that the fraud was 
made possible the negligence the connection with 
this decision may mentioned that indorsement, made with in- 
tent defraud, person having the same name the person 
whom the check payable, just much forgery would 
the names the parties were 

The drawer’s negligence, however, defense action 
drawee bank recover the money which has paid out check 
bearing forged 

the drawer check will constitute negligence sufficient preclude 
him from holding bank liable for paying his check upon forged in- 
dorsement. There have been checks paid forged indorse- 
ments, where the fraud could have been avoided sufficient caution 
the part the drawer and where the bank has nevertheless been held 
liable. Thus was held that where loan association issued checks pay- 
able its members, upon forged withdrawal notices, although had 
hand the means verifying the signatures, the bank was neverthe- 
less liable the association paying the checks upon forged indorse- 
ments the payees’ 

decision the Supreme Court Alabama interesting con- 
nection with the payment checks bearing forged indorsements. 
person wishing purchase certain piece timber land Alabama 


Oakland Bank, Cal., 178 Rep. 737, where depositor left 
with his bookkeeper number checks signed blank and the bookkeeper filled 
one them with fictitious name payee, indorsed the check and cashed it. 
was held that the bank was not liable because the loss was caused the 
depositor’s own negligence. 

75. Weisberger Co. Barberton Sav. Bank, Ohio 21, Rep. 
379. this case the rule was applied that, where one two innocent parties must 
suffer because fraud forgery, justice imposes the burden upon him who 
first fault and put operation the power which resulted the fraud forgery. 

Jung Second Ward Savings Bank, Wis. 364, appeared that 
depositor Milwaukee savings bank, being Germany, wrote the bank asking 
that remit draft. The draft was sent but the post office delivered 
another party the same name the depositor, who collected and appropriated 
the money. was held that the bank was not liable the depositor. The draft 
was sent pursuant the depositor’s instructions and accepted the risk. 

76. Russell First Nat. Bank, Ala. App. 342, So. Rep. 868; Beattie 
National Bank Illinois, 174 Ill. 571, Rep. 602; Graves American 
Exch. Nat. Bank, 205; Heavey Commercial Nat. Bank, Utah 222, 
Pac. Rep. 727; Heim Neubert, Wash. 587, Pac. Rep. 104; Mead 
Young, (Eng.) 28. 

77. See article published later. 

78. Harlem Co-operative Building Loan Ass’n. Mercantile Trust Co., 
Mise. Rep. (N. Y.) 680, Supp. 790. See also Caledonian Ins. Co. 
National City Bank, 208 App. Div. 83, 203 Supp. 32, reversing 120 
Rep. 804, 200 Supp. 618. 
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went the tax assessor the town where the property was located and 
inquired. who was the owner and whether the land was for sale. 
The assessor informed him that the property belonged party named 
Frank Framhold Birmingham, Ala., and that was for sale and could 
purchased for $640. The property really belonged another Frank 
Framhold, who lived Ohio, and was nephew the Frank Framhold 
Birmingham. The investor agreed purchase the property the 
price named and the assessor prepared forged deed the land. The 
investor deed and delivered the assessor his check 
local bank for $640, payable the order Frank Framhold. This 
check was negotiated Birmingham, Ala., and was subsequently paid 
the drawee bank. What became the proceeds does not appear 
except that none the money ever reached the hands the actual 
owner the property. About year later, the purchaser having been 
possession the property the meantime, the owner appeared and 
the purchaser then found out for the first time that had been de- 
frauded. thereupon brought action for the amount the check 
against the bank which the check was drawn, the theory that the 
bank having paid the check forged indorsement could not right- 
fully charge the amount against his account. was held that the bank 
was 

This case illustrates the burden which thrown the drawee bank 
the rule that must answer its depositor for the amount any 
drawn him and paid forged indorsement. The drawer 
the check bought real estate from person whom had never seen and 
with whom had never had any direct communication. paying for 
the property delivered his check person upon that person’s rep- 
resentation that was the agent the owner. any one connected 
with this transaction should have had his suspicions aroused was the 
drawer the check. The drawee bank had not the slightest reason 
suspect that there had been any fraud the transaction which the 
check was given.. There was reasonable ground upon which could 
start investigation for the purpose finding out whether not the 
indorsements were genuine. And had started such investigation 
doubtful whether would have discovered the fraud. Neverthe- 
less had bear the loss. this case the drawee was protected 
the fact that received the check from bank Birmingham, which 
had indorsed the check, guaranteeing prior indorsements. And this 


Russell First National Bank, Ala. App. 342, So. Rep. 868, where 
the court said part: can see nothing the facts this case, which 
takes without the operation the well-established rule that banker 
whom check drawn must ascertain, his peril, the identity the person 
named payee; and can see nothing from which reasonable conclusion 
can drawn that any bank connected with this transaction was misled act 
negligence other fault appellant (drawer) justifying the mistake which 
was made the payment the check.” 
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seems the only source protection drawee bank cases 
this kind, that pay checks drawn upon only when indorsed 
some person bank, whose indorsement insures against loss. 

Kentucky decision, bearing this situation, presents interest- 
ing state facts. One Oldham borrowed $100 from the firm Raggan 
Tibbs. payment the loan tendered check the Hender- 
son Trust Co. for the amount, payable the order Tibbs. Tibbs re- 
fused receive the check for the reason that was written lead 
pencil, and Oldham thereupon threw the check upon the floor without 
tearing mutilating it. then drew new check ink, which 
Tibbs Before Tibbs presented this check the trust company 
the check written lead pencil, which Oldham had thrown the floor, 
was presented, bearing forgery Tibbs’ indorsement and two other 
indorsements. The trust company paid and, when Tibbs presented 
his check, there was not sufficient sum deposit Oldham’s credit 
pay it. This action was brought the firm against the trust com- 
pany recover the check. Ordinarily the payee other holder 
cannot recover action thereon against the drawee bank un- 
less the bank has accepted certified the check. But, the time this 
ease was decided, under the law Kentucky check operated as- 
signment and the holder was allowed enforce against the drawee 
bank, provided the bank had funds sufficient pay it. this case the 
bank claimed free from liability because the fact that Oldham’s 
account was not sufficient pay the check. But the court held that the 
trust company, paying the check bearing forgery Tibbs’ in- 
dorsement, paid out its own money and not Oldham’s and that the com- 
pany was liable. The court said that, while Oldham was guilty great 
negligence throwing the check upon the floor, the trust company was 
also guilty negligence paying the check without investigating the 
genuineness the indorsements the check. difficult conceive 
case where the drawer check could more negligent. 
not negligence for person deliberately throw his completed and 
signed check upon the floor, then there hardly any length which 
the drawer may not dealing with his checks and feel that any 
them are fraudulently used the loss will thrown upon the 

New York appeared that the agent insurance com- 
pany forged the indorsements and collected checks, which the com- 
pany had sent him for delivery policy holders, whom they were 
payable. The agent had previously collected checks similar char- 
acter the same fraudulent manner and the company was possession 
information which should have put upon inquiry the agent’s 
honesty. action the company against the drawee bank, was 
negligence deprive the right hold the bank liable should 


Henderson Trust Co. Raggan, Ky. Rep. 601, Rep. 848. 


4 
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have been submitted the jury. Consequently verdict favor 
the company, directed the court, was reversed and new trial 


Rights payee against drawer where check paid forged 
indorsement. 

Where check paid forgery the payee’s indorsement, the 
drawer remains liable the payee for the obligation represented the 
check unless appears that the check was taken absolute payment. 
But the payee will not permitted hold the drawer if, upon dis- 
eovering the forgery, neglects notify the drawer 


100. Forged countersignatures travelers’ 
Where travelers’ checks are lost the person whom they are 
issued, and are paid the issuing company bank forged counter- 
signatures his name the bank liable the owner for the amount. 
The relation between the parties bank and depositor, and the 
situation the same the case check payable designated 
payee and unindorsed him. The banker entitled recover 
such case from prior 

Where such checks are lost seems customary for the issuing 
company bank require the owner furnish bond indemnity 
before refunding the amount the checks. instance this kind, 
the owner checks, having lost them, gave the issuing express company, 
the latter’s request, surety company bond indemnifying the com- 
pany against any loss which might sustain result paying the 
checks. And, order secure the bond, signed application 
agreeing indemnify the surety company against any payment which 
might have make under the bond. The checks were later paid 
forged countersignatures. The surety company made good the 
amount the express company and sued the defendant, the owner 
the checks. was held that the defendant was liable. The clause 
the application whereby the defendant agreed protect the surety com- 
pany against any payment which might have make under the bond 
was valid and way violative 

case where the owner travelers’ checks, having lost them, re- 
fused give the bank indemnity bond and brought suit, appeared 
that the meantime the checks had been paid forged counter- 


81. Prudential Ins. Co. National Bank Commerce, 227 510, 125 
Rep. 824. 

Eldridge, 171 Mass. 516, Rep. See also Union Biscuit Co. Spring- 
field Grocer Co., 143 Mo. App. 300, 126 Rep. 996. 

83. Sullivan Knauth, 161 App. Div. 148, 146 Supp. 583, Aff’d., 
220 216, 115 Rep 460 
84. Fidelity Casualty Co. Harrison, Tex., 274 Rep. 1002. 
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signatures. Upon the cover the book containing the checks was 
printed the following stipulation: ‘‘We refund the amount lost 
checks against execution suitable bond indemnity.’’ The de- 
fendant refused refund the amount the checks the plaintiff for 
the reason that the latter refused give the bond stipulated for. 

was held that the plaintiff was entitled recover, notwithstanding 
his refusal give bond, for the reason that the stipulation quoted did 
not apply the present instance. did not apply because referred 
checks and the court pointed out that the checks question 
were not lost, checks are not they are the possession 
defendants, and were produced them upon the trial the action. 
While defendants asserted that the checks had been paid, they did not 
undertake question the evidence offered plaintiff that his name 
appearing thereon countersignature was 


Right true owner against drawee bank where check paid 
forged indorsement. 


There conflict authority whether drawee bank which 
has paid check bearing forged indorsement responsible the 
payee, other true owner the check, for the amount. According 
what seem the better considered decisions, such liability at- 

has been held, however, number especially those de- 
cided prior the general adoption the Negotiable Instruments Law, 


85. Sullivan Knauth, 161 App. Div. 148, 146 583, 
Aff’d., 220 216, 115 Rep. 460. 

86. United States. Bank the Millard, Wall. (77 152; 
First Nat. Bank Whitman, 343. 

Arkansas. Southern Trust Co. American Bank, 148 Ark. 283, 229 
Rep. 1026; State Bank Commerce, 133 Ark. 498, Rep. 834. 

Georgia. Freeman Savannah Bank, Ga. 252, Rep. 577. 

Illinois. Rauch Banker’s Nat. 143 Ill. App. 625; State Bank Mid 
City Bank, 295 Ill. 599, 129 Rep. 498. 

Louisiana. Feitel House Wrecking Citizens Bank Trust Co., 
106 So. Rep. 292. 

Michigan. Lonier State Savings Bank, 149 Mich. 483, 112 Rep. 1119. 

Missouri. Houston Grocer Co. Farmers’ Bank, Mo. App. 132. 

New York. Annett Chase Nat. Bank, 196 App. Div. 632, 188 
Supp. Greenwald State Bank, 124 Misc. Rep. (N. Y.) 176, 207 Supp. 
214. 

Ohio. Elyria Savings Banking Co. Walker Bin Co., Ohio St. 406, 111 
Rep. 147. 

Oklahoma. Bell-Wayland Co. Bank Sugden, Okla. 67, 218 Pac. Rep. 
705. 


Pennsylvania. Marks Anchor Sav. Bank, Pa., Atl. Rep. 399; Howard 
Clark Co. Warren Savings Bank, Pa. Super. Ct. 647. 


Texas. Lone Star Trucking Co. City Nat. Bank, Tex. 240 Rep. 1000. 
Virginia. Baltimore Co. First Nat. Bank, 102 Va. 753, 
Rep. 837. 
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that bank paying upon forged indorsement check drawn upon 
itself liable for the amount the real owner the 

Some the earlier decisions holding that drawee bank liable 
case this kind, were based the ground that check operates 
assignment, meaning that the delivery the check the payee transfers 
and asisgns him portion the drawer’s deposit in, claim against, 
the bank equal the amount the check, entitling the payee bring 
suit against the bank the event its refusal pay. Liability 
the part the drawee cannot predicated upon this ground the 
present time, the reason being that the Negotiable Instruments Law, 
now force all the states, specifically provides that check does 
not operate assignment and that the bank not liable the 
holder unless accepts certifies the 

Other earlier decisions were based the ground that the payment 
the check amounted certification acceptance favor the right- 
ful owner the check. This ground liability has also been removed 
the Negotiable Instruments Law which provides that certification, 
acceptance, valid must writing and signed the 

The stamping check with the drawee’s ‘‘paid’’ stamp the 
time paying the check not sufficient writing constitute ac- 
ceptance certification under the provisions the Negotiable Instru- 
ments Law requiring certification writing and signed the 
Nor does the stamping check ‘‘Through New Orleans 
Clearing House, indorsement guaranteed,’’ collecting bank con- 


87. United States. Fidelity Deposit Co. Bank Charleston, 267 Fed. 
Rep. 367. 

California. Survey Wells, Fargo Co., Cal. 125. 

Florida. Louisville Co. Citizens’ Nat. Bank, Fla. 385, So. 
Rep. 104. 

Crahe Mercantile Trust Sav. Bank, 295 Ill. 375, 129 Rep. 
120; Bentley, Murray Co. Salle Street Trust Savings Bank, 197 
App. 322; Commercial Nat. Bank Lincoln Fuel Co., Ill. App. 166; Jackson 
Paper Mfg. Co. Commercial Nat. Bank, 199 Ill. 151, Rep. 136; James 
Union Nat. Bank, Ill. App., D., Oct. 10, 1925. 

Kansas. Chamberlain Metal Co. Bank Pleasanton, Kans. 611, 160 
Pac. Rep. 1138. 

Kentucky. Kentucky Title Sav. Bank Trust Co. Dunavan, 205 Ky. 801, 
266 Rep. 667. 

Minnesota. Follrath, 114 85, 130 Rep. 542. 

Mississippi. Thomas First Nat. Bank, 101 Miss. 500, So. Rep. 478. 

Missouri. Graham United States Savings Inst., Mo. 186, 

New York. Burstein Peoples’ Trust Co., 143 App. Div. 165, 127 
Supp. 1092; Graves American Exchange Nat. Bank, 205; Spauld- 
ing First Nat. Bank, 210 App. Div. 216, 205 Supp. 492. 

Ohio. Dodge National Exchange Bank, Ohio St. 234, Ohio St. 

Pennsylvania. Seventh Nat. Bank Cook, Pa. 483; Morris Bailey Steel 
Co. Bank Pittsburgh, 283 Pa. 203, 129 Atl. Rep. 53. 

Tennessee. Jackson National Bank, Tenn. 154, Rep. 802; 
Pickle Muse, Tenn. 380, Rep. 919. 


88. Negotiable Instruments Law, 189. 
89. Negotiable Instruments Law, 132. 
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stitute acceptance certification render that bank liable 
the holder where the check paid forged 

some cases the payee the check has been allowed recover, 
irrespective the provisions the Negotiable Instruments Law, the 
theory that the payment the bank amounted conversion the 
the 

one such case the court said: ‘‘Dunavan (the payee) was the 
legal owner the check. The drawee bank had deposit the credit 
the drawer sufficient funds pay it. That bank received the check, 
admitted its genuineness, and admitted liability thereon appropriat- 
ing the funds the drawer its payment, and charging the 
drawer’s account, thus assuming entire control over it, and retaining 
from the rightful owner. Not only that, but months afterward, when 
this suit was brought, denied all allegations the forger’s 
bility, and affirmatively pleaded that had authority indorse and 
collect it, thus still asserting its right the check against the true 
owner. Clearly this constitutes case conversion, and, has ap- 
funds, deposited meet it, the payment the check, 
becomes liable the owner for that amount for the conversion, inde- 
pendent the 

bank which pays check, issued it, forgery the 


payee’s indorsement will held liable the payee for the amount 
the Where the purchaser check sues the issuing 
bank for the amount, claiming that the check has been paid forged 
indorsement, the burden upon the purchaser prove that the in- 
dorsement 


90. Elyria Savings Banking Co. Walker Bin Co., Ohio St. 406, 111 
Rep. 147; Lone Star Trucking Co. City Nat. Bank, Tex., 240 Rep. 
1000. 

91. Feitel House Wrecking Co. Citizens’ Bank Trust Co., La., 106 So. 
Rep. 292. 

92. Fidelity Deposit Co. Bank Charleston, 267 Fed. Rep. 367; Louis- 
ville Co. Citizens Nat. Bank, Fla. 385, So. Rep. 104; Burstein 
Peoples’ Trust Co., 143 App. Div. 165, 127 Supp. 1092; Bentley, Mur- 
ray Co. Salle St. Trust Sav. Bank, 197 App. 322; James Union 
Nat. Bank. App., D., Oct. 10, 1925; Kentucky Title Savings Bank Trust 
Co. Dunavan, 205 Ky. 801, 266 Rep. 667. 

Kentucky Title Sav. Bank Trust Co. Dunavan, 205 Ky. 801, 266 
Rep. 667. 


94. Morris Bailey Steel Co. Bank Pittsburgh, Pa., 120 Atl. Rep. 698; 
Sarafian Guaranty Trust Co., 205 Supp. 490. 


95. Garrett Bank Sledge, Miss., 106 So. Rep. 629. 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


REFUSAL PAY DRAFT DRAWN AGAINST 
LETTER CREDIT JUSTIFIED 


United States Steel Products Co. Irving Bank-Columbia Trust 
United States Circuit Court Appeals, Fed. Rep. (2d) 230 


The defendant bank issued revocable letter credit authorizing 
the plaintiff company draw for the purchase price certain 
goods. The credit, which expired December 31, 1920, was ex- 
tended the defendant until March 31, 1921. The credit was again 
extended July 31, 1921, condition that the merchandise should 
not shipped before June. February, 1921, the plaintiff shipped 
the goods and presented draft for the purchase price. The de- 
fendant declined pay the draft the ground that shipment should 
not have been made before was held that the bank had the 


right refuse payment. 


Action the United States Steel Products Co. against the Irving 
Bank-Columbia Trust Co. Judgment for defendant, 
brings error. Affirmed. 

May, 1920, plaintiff expected sell, had agreed sell, per- 
sons Sao Paulo, Brazil, certain metal goods. The Brazilian vendees 
made some arrangements for getting credit the United States suffi- 
cient pay for the goods expected shipped therefrom and 
plaintiff. 

The exact nature these arrangements does not appear, but was 
proven that about May 26, 1920, defendant delivered plaintiff 
document which the material parts are follows: 

Under the business heading defendant, and over the date, the 
words are written, ‘‘Revocable export, Credit No. The letter 


then continues thus: 


are informed Brazilian bank] that you will draw upon 
sight for account [plaintiff’s Brazilian vendees] the extent 


$6,950, covering [certain metal goods]. 
NOTE—For similar decisions see Banking Law Digest (Thir 


Edition) 579. 
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Documents (complete sets unless otherwise stated, and 
acter which will meet with our approval) must comprise: Steamer bills 
lading issued order indorsed blank. Invoice. Insurance cer- 
tificates covering marine and war risk. All documents are sur- 
rendered upon payment. 

Drafts must clearly specify the number this credit and pre- 
sented this bank before December 31, 1920. 

letter for your guidance preparing documents, and con- 
veys engagement the part the bank, have instructions 
the Any amendment the terms the credit must 
writing over authorized signature this bank. 

payment will made unless the terms indicated herein are 
strictly observed. impossible comply with same, please communi- 
cate with and/or the consignee before making shipment with view 
obtaining modification the credit conform the terms sale.’’ 


Plaintiff was thus fully advised that the credit was not confirmed, 
which meant that was revocable subject modification any time, 
and was made equally plain that drafts must presented defend- 
ant before December 31, 1920. 

August 30, 1920, defendant wrote plaintiff under the heading 
the credit number, follows: 


take notice that, with instructions received 
from our correspondents Sao Paulo, Brazil, have extended the 
validity the above credit until the March, 1921.’’ 


November 26, 1920, under the same credit number, defendant 
wrote 


advised that, accordance with instructions received 
correspondents, the above credit extended July 31, 1921, 
subject condition that merchandise not shipped before June. All 
other conditions remain before.’’ 


January 13, 1921, plaintiff wrote defendant, calling attention 
the above correspondence and saying further: 


material for our customer now manufactured and could 
therefore forward under the terms your letter August 30th last, 
but view your later letter November 26th now inquire 
whether, the event that withhold the actual shipment the goods 
until June, you will undertake pay for same when present 
documents thereafter prior July 31st?’’ 


this defendant replied thus: 


note that the above credit unconfirmed, and therefore 
subject and/or modification any time. this 
impossible definitely inform you that your documents drawn 
accordance with the terms the credit will honored 
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Thereafter and the earliest days February, 1921, plaintiff pre- 
sented what will assumed documents prepared under the credit and 
demanded payment for the goods covered said documents. Defend- 
ant February 1921, wrote upon documents, one 
them, ‘‘Payment declined Steel Products Co. Reason, shipment 
made June.’’ Shortly thereafter, and before June, 1921, plain- 
tiff brought this suit, and, complaint having been dismissed, procured 
this 

Kenneth Halstead and George Denney, both New York City, 
for plaintiff error. 

Breed, Abbott Morgan, New York City (Eugene Leake and 
Edward Craighill, Jr., both New York City, counsel), for de- 
fendant error. 


HOUGH, (after stating the facts above).—The complaint 
herein asserts the basis suit that ‘‘defendant issued plaintiff its 
revocable export credit,’’ viz., the document which have above 
given the material parts. The answer admitted the execution and de- 
livery the document, but denied the legal effect attributed the 
complaint. This raised the issue whether defendant ever granted 
plaintiff anything properly called credit. 

this, which might have been the vital legal point contest, ex- 
press opinion but assume that, whether properly any 
kind not, the document May 26th, 1920, evidenced agreement 
due consideration, the bank, pay for certain goods their existence, 
price, and export were shown the papers described, and such papers 
were offered plaintiff the bank before December 31, 1920. 

assume, but not find, that the papers submitted plaintiff 
February, 1921, were proper order, and such would have been 
accepted and paid for, had there been change the terms agree- 
ment. 

But the agreement admitted was confessedly revocable; could 
terminated modified the will some one. That some one was 
our judgment plainly the Brazilian bank, whose instance defendant 
with plaintiff May 26, 1920. But for purposes 
argument will assume that the power revoking modifying was 
defendant, substantially asserted the complaint. 

With all those assumptions made, first observable that there 
never was but one contract agreement promise. was that agree- 
ment that was first modified extending its life until March 31, 1921; 
and was the same agreement, and none other, that was again extended 
July 31, but with the condition added that exportation should 
occur until the following June. 

was hypothesis competent for defendant terminate the agree- 
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ment when and pleased the greater includes the less, and therefore 
was equally competent for defendant annex conditions. 

But whatever defendant did, whatever remained after modification 
made, was the only agreement contract existence between these 
parties any given time. 

Plaintiff can only recover construction the writings above set 
forth, which would permit export and require payment any time until 
March then would come two months when payment could 
exacted, and then the promise would, speak, revive for the month 
June. 

This construction seems impossible the plain reading the 
words used. may add that other correspondence evidence makes 
fair inference that the Brazilian vendees plaintiff had concluded 
that they did not want the goods until June; hence the last change 
arrangements. place decision, however, the reading the docu- 
ments above set forth, and affirm the judgment, with costs. 


AGREEMENT LEAVE DEPOSIT FUNDS 
SUFFICIENT PAY NOTE DIS- 


COUNTED BANK 


Williams Coleman, Supreme Court North Carolina, 129 
Rep. 818 


The receiver insolvent bank brought this action against 
the maker and payee note discounted the bank. appeared 
that the bank discounted the note reliance upon the payee’s agree- 
ment deposit and keep deposit until the note was paid sum 
money excess the amount the note, and permit the bank 
charge the note his account the maker failed pay 
maturity. further appeared that the payee had deposit when 
the note matured and when the receiver was appointed amount 
excess the amount the note. was held that the plaintiff 
was not entitled recover against either the maker payee. 


Action Williams, receiver the Commercial National Bank 
Wilmington, against Fred Coleman and another. From judg- 
ment for defendants, plaintiff appeals. error. 

Action recover upon note for $260, executed defendant Cole- 
man, and payable defendant Mitchell. Mitchell transferred this note, 
indorsement for value and before maturity, the Commercial Na- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 623. 
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tional Bank Wilmington, Plaintiff receiver said bank, 
and has the note, which matured before his appointment December 
29, 1922, his possession asset said bank. payment had 
been made said note prior plaintiff’s appointment receiver. 
Subsequent thereto dividend the deposit defendant 
said bank, amounting $59.86, was applied plaintiff, with the con- 
sent Mitchell, payment said note. This application was made 
because Mitchell’s liability indorser. This action was com- 
menced January 13, 1925, against Fred Coleman, maker said 
note, recover $200.14, balance due thereon. January 26, 1925, 
upon motion defendant Coleman, supported his affidavit that 
had paid the amount the note Mitchell, payee therein, the 
said Mitchell was made party defendant. 

date plaintiff’s appointment receiver, defendant Mitchell had 
deposit said bank the sum $598.60. alleges that, when 
first requested the bank discount said note, declined so; that 
subsequently agreed with said bank that, would discount said 
note, would deposit, and keep deposit therein, until the same was 
paid, sum money excess the amount the note, and that 
Coleman, the maker, did not pay the note maturity, the bank should 
have authority charge the same his account depositor; that the 
bank thereupon discounted the note; that has fully complied with 
said agreement, and date plaintiff’s appointment had deposit 
the sum $598.60, accordance therewith. Plaintiff his reply 
denies these allegations. 

Since the appointment plaintiff receiver, Coleman has paid the 
amount due the note Mitchell. alleges that was induced 
make said payment certain false and fraudulent representations made 
him Mitchell. demands judgment that plaintiff’s action 
him dismissed and that judgment rendered that plaintiff recover 
the amount due the note defendant Mitchell. Defendant Mitchell 
denies the allegations the answer his codefendant, and pleads his 
deposit counterclaim and set-off the note. 

The issues submitted the jury, with their answers, are follows: 


the time the Coleman note was discounted defendant 
Mitchell, the Commercial National Bank, did have the understand- 
ing and agreement with said bank alleged the Answer: 


Was defendant Coleman insolvent the time the failure 
the Commercial National Bank December 29, 1922?’’ Answer: 


Upon this verdict, was adjudged that the note and the same 
eanceled and that plaintiff recover nothing thereon; that defendant 
Mitchell’s claim $598.60 against plaintiff receiver charged with 
$260 December 29, 1922, reducing said claim the amount 
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$338.60; that defendant Mitchell recover plaintiff receiver the said 
sum $338.60; and that said receiver account said Mitchell for 
dividends that sum. 

From this judgment, plaintiff appealed the Supreme Court. 

Rountree Carr and Rodgers Rodgers, all Wilmington, for ap- 
pellant. 

Weeks Cox, Wilmington, for appellee Mitchell. 


CONNOR, J.—Plaintiff’s first assignment error the refusal 
the court.to submit the jury certain issues tendered him. These 
issues arise the cross-action set his answer defendant Cole- 
man against his Mitchell. They are not material de- 
terminative the action plaintiff against defendant Mitchell. Pay- 
ment Coleman, the maker, Mitchell, the payee, the note, the 
same having been transferred Mitchell indorsement the bank 
for value and before maturity, not defense the action the plain- 
tiff receiver against Coleman the note. Coleman does not rely upon 
such payment defense, and his answer does not deny liability 
plaintiff. the defense relied upon Mitchell not sustained, plain- 
itff entitled judgment the note against Coleman maker, and 
against Mitchell indorser. The issues submitted were determinative 
this defense. There was error refusing submit the issues 
tendered plaintiff. 

Plaintiff assigns error the instruction the court the jury 
follows: 


court charges you matter law that, Mitchell did have 
the agreement with the bank alleged, would entitled require 
the bank take payment for the $260 note out the deposit $400, 
which was left there for that purpose, you find the greater weight 
the evidence that there was such agreement.’’ 


the date plaintiff’s appointment receiver, defendant Mitchell, 
reason his deposit, was the bank; reason his 
liability the bank, indorser, and under the agreement with the 
bank, found the jury, was also debtor. Prior the maturity 
the note, Coleman was primarily liable, and Mitchell liable only 
indorser. 3047. Demand, notice protest, and non-payment 
were waived the indorser. its maturity, the bank was authorized 
charge the note Mitchell’s account depositor, because his 
liability indorser, with qualifications, well under the special 
agreement. Under the agreement, had sufficient funds the bank 
for the payment the note full, deposited and kept there for that 
purpose. had right, prior the maturity the note, with- 
draw said funds. Coleman having failed pay the note maturity, 
Mitchell’s deposit was immediately available for that purpose. be- 
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tween Mitchell and the bank, the note was date the bank’s 
insolvency. 

The right set-off against the receiver bank governed 
the state things existing the moment insolvency, and not 
conditions thereafter created. 746. When receiver comes 
make settlement with creditor the bank, should deduct from 
his credit all sums for which debtor, and when settles with 
debtor should allow him for sums for which 
the bank. This court has held this rule accordance with equity 
322; Graham Warehouse Co., 189 533, 127 540. ‘‘Where 
depositor insolvent national bank had indorsed note, which 
was primarily liable, and procured the bank discount for his 
benefit, was entitled, suit the bank’s receiver recover the 
amount the note, set off his deposit the bank against his liability 
the Williams Rose (D. C.) 218 898; Yardley Clothier, 
499, Ct. 148, Ed. 1059; Yardley Philler, 167 346, 
Ct. 835, Ed. 192. 

Funds for the payment the note having been deposited with the 
bank defendant Mitchell, immediately available for that purpose 
its maturity, prior the insolvency the bank, plaintiff not entitled 
recover the note against defendant Coleman. There was 
error the instruction the court. Mitchell, payee the note, having 
paid the bank, was entitled the return the note and collect the 
same from Coleman, the maker. 

The judgment affirmed: find error. 


BANK FORWARDING PROPERTY OWNER 
LIABLE FOR LOSS MAIL 


Shuttles Bros. Lewis Woodson State Bank, Court Civil Appeals 
Texas, 277 Rep. 708 


The defendant bank wrote the plaintiff corporation letter 
stating that the bank had two customers who wished purchase 
diamonds rings and requesting the plaintiff send few rings 
order that the customers might make selection. The plaintiff sent 
three rings the bank registered mail. Thereafter the bank de- 
livered the jewelry the post office for return the plaintiff. The 
package was sent parcel post. was addressed the plaintiff 
and was insured for $50. The plaintiff never received the package. 
appeared that the only way which the bank could have returned 
the jewelry was mail, there was express railway office 
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the town bank was located. was held that the bank was 
not liable for the loss the jewelry. 


Suit Shuttles Bros. Lewis against the Woodson State Bank and 
another. From judgment for defendants, plaintiff Affirmed. 

Love Dallas, for appellant. 

Goggans Allison, Breckenridge, for appellees. 


RIDGELL, J.—This suit was filed the district court Dallas 
County Shuttles Bros. Lewis, corporation, against Woodson State 
Bank and Dickie, both residents Throckmorton county, Tex., 
for the purpose recovering the value three diamond rings ag- 
gregating value the sum $3,160, which were sent Shuttles Bros. 
Lewis Woodson State Bank Woodson, Tex., upon the written re- 
quest letter signed Dickie, cashier the Woodson State 
Bank November 14, 1922. The letter requested that the rings 
forwarded the Woodson State Bank order that prospective cus- 
tomers might make selection therefrom and the diamonds were shipped 
the appellant registered mail through the post office Dallas, 
Tex., and were duly delivered into the hands the Woodson State 
Bank about November 18, 1922. Said property was not returned 
the plaintiff, and this suit was brought recover the value said 
rings above alleged. Defendants filed pleas privilege, and the case 
was transferred the district court Throckmorton county, Tex., and 
was there tried before court and jury October 31, 1924. 

Both defendants their pleadings alleged that the rings described 
plaintiff were received the bank, and some days after their receipt 
were, December 1922, deposited the United States mail the 
post office Woodson, Tex., wrapped and addressed the plaintiff 
Dallas which was insured and with the United States 
government for the sum $50, and proper postage and insurance 
charges were paid thereon, and that the defendants had not seen said 
rings since said date, and that the plaintiff was notified that said rings 
were shipped back plaintiff and such acts were set the de- 
fendants defense to. the plaintiff’s suit. 

The Woodson State Bank pleaded that the acts the corporation 
were ultra vires, and that reason thereof liability could fastened 
upon Woodson State Bank resulting therefrom. 

The plaintiff, the close all the evidence, moved for instructed 
verdict against each the defendants for the sum $2,708.62, and after 
the plaintiff’s instructed verdict were overruled. 
submitted one special issue the jury, which was question calling for 
jury finding upon the question whether not the Woodson State 
Bank exercised ordinary care depositing the package containing the 
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diamonds and addressed the plaintiff the United States mail 
Woodson, Tex., parcel post package, insured valuation $50, 
and the jury’s answer thereto was the affirmative. The court rendered 
judgment against the plaintiff and favor both defendants, from 
which action the court the plaintiff has prosecuted this appeal. 

The plaintiff, written memorandum duly filed, objected the 
court’s action submitting the special issue the jury, for the reason 
that the same was contrary the law applicable this case, that the 
duty resting upon the bailee redeliver the property the bailor 
not duty use reasonable care only deliver, but absolute duty 
when the bailee possession the property and undertakes de- 
liver, and appellant took the position that, because the evidence this 
ease shows that the bailee sought redeliver and made more than 
unsuccessful effort, result which the property was lost, the 
defendants were liable conversion and could not escape such lia- 
bility plea that they had used ordinary care the selection 
agency which undertook redeliver the property plaintiff. 

The motion for new trial was filed plaintiff due time, and was 
overruled the court below. 

not deem necessary for the disposition this case dis- 
the question raised appellee that the action the bank re- 
ceiving the diamonds for the purpose exhibiting same its. cus- 
tomers for sale would ultra vires, and therefore render the bank not 
liable. the bank would not authorized engage the 
jewelry business generally discharge and perform any duties not 
authorized its charter. 

The evidence this case shows that the sole agreement between 
appellant and appellee with reference the shipment said diamonds 
was contained two letters, one from the bank plaintiff, and one 
from the plaintiff the bank, which are follows: 

Walker, President. Dickie, Cashier. 
State Bank. 
Texas, Nov. 14, 1922. 

Bros. Lewis, Dallas, Texas—Gentlemen: have two 
good customers who are anxious buy ring each. They want ladies’ 
rings popular mounting from carat diamond. you would 


like send few rings sizes and that you would suggest, 
together with the best price you can make and basis you want 


handle thereon. 
truly, Dickie, Cashier.’’ 


16, 1922. 
State Bank, Woodson, Texas—Gentlemen: have your 
favor November 14th, regard diamonds, and are shipping 
you today three rings, all platinum mountings. One the stones 
weighs 1.59, one weighs 1.92, and one weighs 2.74. not have 
these rings stock sizes large and are sending them 
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the stock sizes, and your customers make selection shall 
glad make the rings the correct finger size without additional 
charge. 

did not state your letter whether you desired make any 
commission this transaction not, thought best add per 
cent. the prices that you could make something them you de- 
sired so, the price which these goods are billed you are sub- 
ject per cent. discount and further discount per cent. 
for cash. 

the event your customers not want pay all cash, you will 
write just what terms they want will our best meet the re- 
quirements. 

that you will able effect sale some these rings, 
are, 

very truly, Shuttles Bros. 


Dickie testified that was cashier the Woodson State Bank 
during November and December, 1922; that the bank received the pack- 
age shipment jewelry from appellee; that received through 
the registered mail; and that mailed the jewelry back from Woodson, 
Tex., addressed Shuttles Bros. Lewis, and got receipt for same, 
and insured for $50. The facts show that Shuttles Bros. Lewis never 
received the jewelry diamonds. The facts further show that Wood- 
son inland town, and has express railway office, and the only 
method returning same would mail person. There 
issue made but that the diamonds were received through the registered 
mail and were delivered the post office for return Dickie, cashier 
the bank, parcel post mail. The court submitted the following 
special issue the jury, which was answered the affirmative: 

Special Issue No. 

the defendant Woodson State Bank exercise ordinary care 
depositing the package containing the diamonds question the 
United States mail Woodson, Texas, parcel post package insured 


Under the facts this case clearly appears that the diamonds were 
returned the same way and the same means invited 
the appellee; the only difference being that one selected the registered 
mail and the other parcel post mail. further appears that appellee 
selected the only means returning same available, except same had 
been returned person. The findings the jury, which the facts 
the case sustain, was that the appellee used ordinary care its conduct 
the transaction. The appellee having done all was required under 
the circumstances, and having done what was invited the ap- 
pellant, the loss the diamonds the United States mail would not 
make the appellee liable for negligence, any, after delivery the 
United States mail, and under the circumstances this case the loss 
would not chargeable against the appellee. 


{ 
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Whitehouse Bros. Abbott Son, 228 599, the Court 
Civil Appeals Dallas announced the law follows: 


cannot held matter law arising the facts that the 
appellees were guilty actionable negligence the manner which 
they return the goods. The appellees, have said, were 
bailees for the mutual benefit the parties, and not merely for the bene- 
fit themselves, argued the appellants, and the degree care im- 
posed upon them such was ordinary care. They were not, returning 
the goods, make delivery the appellants personally, nor does ap- 
pear that they chose return the goods way other than instructed 
the appellants, different carrier from the one employed the 
appellants. The contract bailment least impliedly authorized de- 
livery the goods common for transportation the ap- 
pellants, and, the absence special agreement, the appellees are not 
liable for the loss the goods merely because they used some other 
medium transportation than the appellants used originally, re- 
turning the goods appellants. The trial court held that the appellees 
exercised the degree care required them returning the goods— 
that is, such care reasonably prudent person would have exercised 
under the same similar are not authorized 
disturb the 


similar the one under consideration, the Court Civil Appeals 
Paso, Tex., held: 


the absence specific instructions the matter return- 
ing goods, return insured parcel post when the goods were not re- 
ceived through that medium was not negligence matter 


While not necessary for the disposition this case consider 
the question whether the United States mails was independent 
bailee, still the fact that, after the deposit the mails, the appellee had 
control over the possession disposition the package, would 
strongly persuasive that was independent carrier bailee, and 
therefore, negligent, such would not imputed appellee. duty 
rested upon appellee account for the acts the government em- 
ployees after the property was deposited the United States mail. 

The appellant insists that, the appellee having selected parcel post 
mail return same, and same having been lost never received 
appellant, order for appellee show that the government employees 
were not negligent handling and carrying said package. not 
understand that the rule. 

this case the carrier selected was one invited appellant, and 
same was the only means for use appellee, and, upon the findings 
the jury that appellee used ordinary care depositing the package 
the mails containing the diamonds, the judgment the trial court 
correct, and therefore affirmed. 
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STOPPING PAYMENT CHECK 


Bond Crugg, Supreme Court Oklahoma, 242 Pac. Rep. 559 


The drawer check has right stop payment far 
the drawee bank concerned. But the drawer remains 
the check the payee, provided the drawer has defense available 
against the payee. 


Action Krugg against Mrs. Oscar Bond. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Chapman, Sapulpa, for plaintiff error. 

Hughes, Foster Ellinghausen, Sapulpa, for defendant error. 


SHACKELFORD, C.—The defendant error will referred 
herein plaintiff and the plaintiff error defendant, they ap- 
peared the trial court. The cause was originally brought the jus- 
tice the peace court, and after judgment appeal was prosecuted 
the district court. The plaintiff’s declaration upon check given 
the defendant plaintiff order, the sum $100, drawn against 
American National Bank. Payment the check was stopped the 
defendant and the check protested, the protest fees amounting $1.75. 
The check set out the bill particulars, and follows: 


542. Sapulpa, Okl., July 11, 1919. 

National Bank pay Dr. Krugg order $100 and 
no/100 pay $100 and cents. 

Oscar Bond.’’ 

Indorsed the face: ‘‘Payment stopped. Protested for non-pay- 
ment. Chapman. Notary Public. commission expires 1—18— 
22. Fees 

Indorsed back: ‘‘A. Krugg.’’ 


The prayer for judgment for $101.75, the face the check and 
protest fee paid, with interest per cent. per annum from the date 
the check. formal answer was filed defendant, and none was re- 
quired. The law treats defendant’s obligation pay the amount 
denied. 

the trial the district court the matter was submitted the 
court without jury upon agreed statement facts. The agreed 
statement facts seems be, far necessary for consideration 
here, follows: The defendant, Mrs. Bond, was business Sapulpa, 
and had her employ one Edwin White. The plaintiff, Dr. Krugg, was 
physician and surgeon residing Coffeyville, Kan. the 11th day 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1212. 
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White informed the had sick child 
upon whom surgical operation was necessary, her lend 
advance him the sum $100 pay the doctor for this operation. The 
defendant thereupon gave her check White the sum $100, pay- 
able Dr. Krugg, the plaintiff, which quoted above. White 
upon took the check Dr. Krugg, who upon receiving the check there- 
upon and the same day, performed the operation. the 14th day 
July, 1919, the check was deposited Dr. Krugg, who indorsed the 
same, the Condon National Bank Coffeyville, Kan., and the 16th 
day July, 1919, the same was presented the American National 
Bank which was drawn, and payment was refused the ground 
that payment was stopped. the day July, Mrs. Bond wrote 
Dr. Krugg the following letter, which was part the stipulation: 


Olk., July 21, 1919. 
Krugg, Coffeyville, Kan—Dear Sir: writing you 
regard the canceling the check made payable you the amount 
$100 July 11th. This check was given good faith, but since that 
time have had business and financial differences with Mr. Edward White 
which the cause having this protect ourselves. 


Upon the agreed statement facts the trial court entered judgment 
for the plaintiff against the defendant for the amount sued for. The 
defendant appeals and presents for reversal 


payee negotiable instrument cannot bona fide pur- 
chaser under the Uniform Negotiable Instrument 


does not seem disputed that the statement quoted correct 
declaration law. There seems considerable conflict the de- 
cisions the various state courts upon this question, but this juris- 
diction seems longer open question. But, under- 
stand the facts agreed upon, not question the application 
the negotiable instruments law. There was negotiation the check 
until passed from the hands Dr. Krugg; nor can denied that 
Mrs. Bond had the legal right stop payment her between 
herself and the bank. seems well settled that the drawer 
check has the right stop payment the check. The check order 
pay money, and the drawer changed her mind about the matter and 
gave subsequent orders not pay, the bank must respect the later 
orders but this does not all mean that the drawer the check might 
not liable some person into whose hands the check passes. The de- 
fendant might purchase goods and deliver check payment and her 
bank might know such fact, and yet the bank respect her orders 
when she tells refuse payment the check. between the mer- 
chant and the bank, the merchant has rights, but still the drawer 
would not relieved from paying the merchant. 
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The proposition presented here seems controlled well-known 
principles governing contracts. The question here whether not 
the defendant primarily liable the plaintiff for the operation per- 
formed for White. admitted that defendant did not know Dr. 
Krugg, and had nothing with him far the operation was con- 
cerned but seems that under the agreed statement facts she 
better position than she would have been had she accompanied 
White the doctor’s office and there gave the check before after the 
operation pay for the services, had told the doctor perform the 
operation and charge the bill her. The defendant knew whom she 
gave the check to, and for what purpose, and the agreed statement 
facts shows that the doctor accepted the check tendered him pay- 
ment for services and the services were rendered. The check was for 
and since there complaint about overcharge, must pre- 
sume that the doctor performed $100 worth services for the check. 
the court should hold that the check delivered the doctor created 
primary liability upon the part the defendant make good the 
check, whether she promised pay the debt White. The check 
was writing, and the nature promise pay, and would take 
the matter out the statute frauds; but are inclined think that 
liability. The defendant said the doctor means the check: You 
perform the operation. Here check pay for your 
The doctor accepted the check and performed the operation. The 
liability the defendant was created then, difference what happened 
afterwards between defendant and White. Defendant says she gave the 
check good faith, and there seems doubt but that the services 
were rendered good faith. Giving the check, knowing the purpose for 
which was used, amounted promise pay the amount the 
check the services were rendered. The only way for defendant have 
been relieved from the effect the obligation created was have ad- 
vised the doctor the bill would not paid advance the services 
being rendered. This was not done. Defendant had right stop pay- 
ment the check her banker, but she could not thereby change her 
situation far her liability the payee concerned. The fact that 
the services were rendered White instead defendant not con- 
trolling. not open question whether one person may bind 
himself for the debt another original promise pay. Under 
the agreed statement facts the defendant made herself primarily 
liable plaintiff the sum $100. The check was delivered just 
she intended should be. was accepted the the 
services rendered, and from that time was fixed contractual 
liability. Defendant could stop payment her check, but she could 
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not thereby repudiate her contract pay for services rendered upon 
her order her banker pay the bill. Stopping payment the check 
could more affect her liability than the bank had refused pay 
because she had funds there, and the defendant notified that the 
check was dishonored. 

The views herein expressed are supported the following cases: 
May Roberts, Okl. 619, 115 771; Lindley Kelly, Okl. 328, 
147 1016; Grantz Jenkins, Okl. 205, 175 527; Bank Venice 
Clapp, Cal. App. 657, 121 298; Brown Cow Creek Sheep Co., 
Wyo. 126 886; Patterson Oakes, 191 Iowa, 78, 181 787, 
1916F, 826. 

The judgment affirmed. 


SURVIVOR NOT ENTITLED JOINT BANK 
DEPOSIT 


Santourian’s Estate, New York Surrogate’s Court, 212 
Supp. 116 


Under the New York Banking Law, where savings deposit 
made the names two persons ‘‘either draw the 
the fund belongs the survivor upon the death one the parties. 
But, where appears that the deceased was murdered the sur- 

_vivor, whose object was inherit the fund, the rule does not hold. 
such the fund will paid the deceased’s administrator. 


the matter the estate Yester Santourian, also known Esther 
Santourian. Proceeding under Surrogate’s Court Act, 205 (Laws 
1920, 928, amended Laws 1923, 273, and Laws 1924, 100), 
compel delivery bank deposit administrator. Decree en- 
tered accordance with opinion. 

Guy Swinnerton, Troy, for 

Murphy, Aldrich Guy, Troy (John Broderick, Troy, 
counsel), for Manufacturers’ Bank. 


WAGER, S.—In February, 1923, the deceased opened account 
the Manufacturers’ National Bank the city Troy her individual 
name, which continued until May 12, 1924, when the sum $399.21, 
the total deposit, was withdrawn and new account the same bank was 
opened the name ‘‘Esther Santourian and Siraqoin Santourian, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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either draw the survivor.’’ Certain additional deposits were made 
this account, and certain withdrawals were made, leaving balance 
July 1925, the joint credit $306.27. 

The deceased, Yester Santourian, was killed Santourian, 
her husband, and the 12th day June, 1925, pleaded guilty the 
murder the second degree the Rensselaer county court, 
and was sentenced confined Clinton Prison Dannemora, Y., 
for term not less than years nor more than the rest his natural 
life. now confined prison under said sentence. 

The administrator this proceeding has brought in, not only the 
bank, but also the husband. The bank alone has answered and the only 
question determined whether not this fund shall paid over 
the petitioner remain the bank the property the sur- 
viving husband. 

Under subdivision section 249 the Banking Law pro- 
vided that— 


deposit shall made any person the names such 
and another person and the form paid either the 
survivor them, such deposit and any additions thereto made either 
such persons after the making thereof, shall become the property 
such persons joint tenants, and the same together with all dividends 


thereon shall held for the exclusive use such persons and may 
paid either during the lifetime both the survivor after the 
death one them. The making the deposit such form 
shall, the absence fraud undue influence, conclusive evidence, 
any action proceeding which either such savings bank the 
surviving depositor party, the intention both depositors vest 
title such deposit and the additions thereto such 


Under the statute, therefore, the title this deposit would vest 
the husband the deceased, Santourian, unless equity and 
justice require that murderer should not profit reason his crime. 

has long been the settled law this state that one who kills another 
for the purpose and with the intent inheriting succeeding the 
property one killed, either under will the statute descent, could 
not permitted profit his and take the property the 
Am. St. Rep. 819. 

The Supreme Court has also held that the heirs murderer could 
not inherit property, where the murderer first killed his wife and then 
committed suicide, the case real estate held tenants the en- 
tirety. Can Alstyne Tuffy, 103 Mise. Rep. 455, 169 173. 

the case under consideration, the husband does not succeed the 
title this bank deposit question under the will his wife under 
the statute distribution, but under the Banking Law above quoted 
was owner the deposit, and had title thereto prior his wife’s 
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death well after. true that she was joint tenant said de- 
posit, and, she had survived her husband, would have become the sole 
owner. was established the hearing that her funeral expenses have 
not been paid; that she left small child about years age that 
not provided for; and one can say that but for the murderous act 
her husband she might have survived her husband. 

would abhorrent all the rules equity and justice permit 
this murderer retain title this money under the Al- 
though this precise question has not been passed upon this state far 
that will offer premium husbands kill their wives. And 
therefore the opinion that equity and justice require that this deposit 
turned over the petitioner, the administrator the deceased wife, 
for the purpose paying her funeral expenses, and the balance, what- 
ever may be, devoted towards the support and maintenance 
the infant child. Decree may entered accordingly. 


PERSON PERMITTING SHARES BANK STOCK 
STAND HIS NAME LIABLE 
FAILURE 


Shaw State rel. Mothersead, Acting Bank Commissioner, Supreme 
Court Oklahoma, 241 Pac. Rep. 747 


Where the pledgee shares bank stock permits the certificate 
issued his name and stand his name the bank’s books 
for two years, will subject statutory stockholders’ liability 
upon the failure the bank. 


Action the state Oklahoma, the relation Mothersead, 
Acting Bank Commissioner, against Shaw, recover sum 
money equal the par value bank stock appearing the name the 
defendant. Judgment for plaintiff. Defendant appeals. Affirmed. 
Rummons Hughes, Hobart, for plaintiff error. 
Tolbert, Hunter Tolbert, Hobart, for defendant error. 


STEPHENSON, Oklahoma the relation the 
acting bank commissioner commenced its action against Shaw for 
the recovery sum money equal the par value the bank stock 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1194. 
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the State Bank Mt. View, appearing the name the defendant, 
the unconditional owner. The action was commenced, provided 
statute, after the bank became insolvent, and was placed charge 
liquidating agent. 

The defendant filed his answer, which was substance: (1) gen- 
eral denial liability (2) that the stock was held collateral security 
for the payment indebtedness owing the president the bank 
the defendant, and that the defendant was not the owner the stock. 
The trial the cause resulted instructed verdict for the plaintiff 
and against the defendant. The defendant has appealed the cause here 
and assigns several the proceedings had the trial the cause 
error for reversal here: (1) That the verdict and judgment are contrary 
the evidence and the law; (2) error the court instructing the 
jury return verdict against the defendant. 

The plaintiff error makes the point that the evidence insufficient 
support the verdict and judgment respect the insolvency the 
bank. The evidence offered the state was sufficient establish the 
insolvency the bank and the defendant did not offer any evidence 
rebuttal cross-examine the witness testifying upon this question. 

The defendant, substance, testified: That the president the bank 
desired purchase the shares stock owned one the stockholders 
the bank, and borrowed $3,000 from the defendant make the pur- 
that the defendant made the loan upon the promise the bank 
president pledge the stock purchased from the loan security for 
the payment the money borrowed from the defendant; that the de- 
fendant was advised that the stock had been placed his safety deposit 
box the bank pledge for the loan. The defendant further testi- 
fied: That examined the certificate stock about sixty days after 
had been placed his safety box, and found that the same showed that 
the stock was issued his name; that advised the president that the 
stock that was purchased from the former owner was the stock 
pledged, and requested that such purchased stock substituted for 
the stock issued him his own name. The evidence further shows 
that the stock question was carried the records the bank the 
name the defendant the unconditional owner for period 
two years. 

The court, doubt, took the view the close the trial that the 
evidence the defendant did not constitute defense the action com- 
menced against him the bank commissioner for the recovery sum 
money equal the par value the stock, provided statutes, 
account the insolvency the bank. There being dispute upon the 
evidence offered the state show the insolvency the bank, there 
was issue fact then for submission the jury, and the court in- 
structed the jury return its verdict for the plaintiff. There suffi- 
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cient competent evidence support the issue favor the plaintiff 
the question the insolvency the bank Mt. View. 

The judgment ought affirmed the trial court was correct its 
views that the evidence the defendant did not constitute defense 
the action. The evidence the defendant places him attitude 
permitting the bank Mt. View hold him out the public bona 
fide owner $2,000 worth stock for period two years. Under 
the statutes and the law, the pledgee holder stock, placed with him 
collateral security for debt pledge, will not liable for the pen- 
alty provided case insolvency the bank, owner the stock, 
unless such pledgee permitted himself held out the public, 
cording the records the bank, owner the stock. Even though 
the defendant received the stock pledge the payment 
loan, will not permitted plead and prove this defense 
this action where has permitted himself held out the public 
the records the bank, owner the stock for period two 
years, until the insolvency the bank became fact. The defendant had 
ample opportunity cause the records the bank corrected 
speak the truth long before the institution became insolvent. Blackert 
Lankford, Bank Commissioner, Okl. 61, 176 532. 

that the judgment affirmed. 


GUARANTY SECURING INDIVIDUAL INDEBT- 
EDNESS OFFICERS BANK 


Johnston Fidelity National Bank Trust Co. Kansas City, Mo., 
United States Circuit Court Appeals, Fed. Rep. (2d) 847 


The plaintiff bank brought action written guaranty ex- 
ecuted the officers and directors another bank recover 
amount owed the plaintiff one the officers account cer- 
tain notes. The guaranty was continuing guaranty payment 
indebtedness the ‘‘borrower’’ the plaintiff bank. The other 
bank and its officers were designated ‘‘borrower’’ the guaranty. 
was held that the guaranty was intended secure the indebted- 
ness the officers, individuals, and that the plaintiff was entitled 
recover the guaranty. 


Action the Fidelity National Bank Trust Co. Kansas City, 
Mo., against Johnston. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 471. 
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Austin Cowan, Wichita, Kan. (John Davis, Greensburg, 
Kan., and Chester Long, Houston, Claude Depew, James 
Norton, Stanley and Harms, all Wichita, Kan., the 
brief), for plaintiff error. 

Justin Bowersock, Kansas City, Mo. (Bowersock Fizzell and 
John Rhodes, all Kansas City, Mo., the brief), for defendant 
error. 


VAN VALKENBURGH, error, plaintiff below, 
brought suit against plaintiff error, defendant below, upon written 
guaranty executed plaintiff defendant and certain other officers 
and directors the First National Bank Laverne, recover 
the amount due upon two promissory notes—one for $3,000, dated 
February 1922, executed one Roy Sappington; the other for $3,500, 
dated February 1922, executed the Sappington Grain Co., 
poration, and bearing the indorsement the said Roy Sappington. The 
first these notes was for the balance indebtedness the plaintiff 
$5,000, which originated August, 1918; the second for the balance 
indebtedness $7,000, which originated 1920. The guaranty 
question the following tenor: 


City, Mo., Sept. 1921. 
Fidelity National Bank Trust Co. Kansas City, Mo.: 

undersigned hereby request you give and continue the 
First National Bank, Laverene, Oklahoma, any its officers 
after styled the borrower), credit from time time, and considera- 
tion your doing, and for value received, and for the purpose en- 
abling the borrower obtain such credit, the undersigned hereby 
promises and agrees make you prompt payment, they severally 
mature, all overdrafts the borrower, all loans made which may 
made you the borrower, and all notes, acceptances and other 
paper which have been may you discounted for the borrower 
its account its behalf, whether made, drawn, accepted, in- 
dorsed, not indorsed the borrower some individual for the 
accommodation the borrower, well any and all renewals thereof. 
This intended continuing promise and agreement, and shall 
apply and cover any and all overdrafts, loans, discounts, and re- 
newals which the borrower shall receive the benefit, made prior 
notice writing given your cashier that the undersigned will not 
liable upon any such overdrafts, loans, discounts made after the receipt 
such notice. When any such overdrafts, loans, paper, any re- 
newal thereof, shall become and remain due and unpaid, the under- 
signed will, demand, pay the amount due thereon. 

the making renewing any such overdrafts, loans, 
paper, protest for non-payment thereof, and notice acceptance hereof, 
are hereby expressly waived. 

Johnston. 


Sappington. 
Jett. 

Stewart. 
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the conclusion the evidence the trial, plaintiff moved for 
directed verdict its favor. Its motion was sustained, and judgment 
entered accordingly. Both Johnston, the defendant, and Sapping- 
ton were officers the Laverne bank; the former its president and the 
latter its active vice-president. Both were borrowers individually from 
the Kansas City bank. Roy Sappington was president the Sapping- 
ton Grain Co. the time the loan was made the grain company 
directed the plaintiff place the proceeds the credit the Laverne 
Bank. does not appear from the evidence, however, that the Laverne 
Bank benefited directly the proceeds the note; that may have 
had some indirect benefit therefrom appears from the relationship ex- 
isting between the Laverne Bank and the grain company. appears 
evidence that January, 1921, and before the execution the notes 
suit, the Sappington Grain Co. had turned over the Laverne Bank its 
two elevators and all its property secure that bank for indebted- 
ness amounting approximately $15,000; also, that about the same 
time Roy Sappington and wife executed the Laverne Bank war- 
ranty deed conveying lots the town Laverne additional security 
for this debt. The grain company that time had practically ceased 
going concern, although did not cease its activities entirely until 
the following year. the time the guaranty was executed, the Laverne 
Bank was executing some bills payable the plaintiff. does not ap- 
pear from the record that that time, previously, that bank had 
been borrower from the plaintiff. The defendant Johnston was the 
president and large stockholder the Laverne Bank. 

The case turns upon the construction given the written 
guaranty. The unambiguous language that instrument undoubtedly 
sustains the ruling the trial court, but counsel for plaintiff error 
insist that was given solely secure indebtedness the bank, and 
not that its officers and directors. the language the guaranty 
sufficiently clear and unambiguous, such defense not open the de- 
fendant, because would operate vary parol the plain terms 
the but, apart from this consideration, think the instrument 
itself, the light the admitted and established facts, defeats this 
contention defendant. the purpose were merely declare that all 
notes made for the benefit the bank, although signed individually 
officer, should covered this guaranty, then the writing would 
add nothing value, because would still necessary prove aliunde 
that the loan actually inured the benefit the bank, was made 
its authority. the terms the instrument the officers, individuals, 
were expressly coupled with the bank under the comprehensive term 
The guaranty continuing one, and covers all over- 
drafts, loans, and discounts, past, present, and future, ‘‘whether made, 
drawn, accepted, indorsed, not indorsed the borrower some 
individual for the the 
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are indulge the construction for which plaintiff error con- 
tends, the language quoted becomes mere surplusage. has been 
stated, both Johnston and Sappington were and had been borrowers 
from the Kansas City bank. The First National Bank Laverne was 
large creditor both Sappington and the Sappington Grain Co., and 
was vitally interested the maintenance the credit Sappington 
with defendant error. was likewise desirous negotiating loan 
loans its own behalf. Johnston was the president and large 
stockholder the Laverne Bank. The interests the Laverne Bank 
and these officers were interwoven. Renewals existing indebtedness 
and continued credit were desired. the guaranty was intended 
restricted the bank alone, difficult perceive why reference was 
made paper which had theretofore been discounted, because does 
not appear that the Laverne Bank itself had theretofore been borrower. 
That bank was endeavoring secure from Sappington and the Sapping- 
ton Grain Co., out assets transferred it, payment the large in- 
debtedness Sappington and the grain company it. was therefore 
interested the continued extension credit Sappington and the 
grain company, and profited thus indirectly the renewals made. The 
defendant error exacted this guaranty for its security under such cir- 
The language employed plain, and find justifica- 
tion for departing from its letter. 

The judgment below accordingly affirmed. 


INDORSER DISCHARGED FOR LACK DILI- 
GENCE GIVING NOTICE DISHONOR 


Bost Rexine Co., Court Appeals District Columbia, Fed. 
Rep. (2d) 795 


notary, holding note for protest, went the maker’s office 
and found that was out. Without making inquiry the resi- 
dence the indorser, looked the city and telephone directories 
and, not finding the indorser’s name either, sent notice dis- 
honor him, addressed the maker’s office. The notice was not re- 
ceived the indorser. was held that the notary had not exercised 
reasonable diligence ascertaining the indorser’s address and that 
the indorser was, therefore, discharged from liability. 


Action the Rexine Co. against James Lee Bost. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 834. 
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Cox and Sherier, both Washington, C., for plain- 
tiff error. 

Loving and Hamner, both Washington, C., for de- 
fendant error. 


MARTIN, Rexine Co., now defendant error, was plain- 
tiff the municipal court, and sued James Lee Bost, now the plaintiff 
error, claiming judgment against him upon certain promissory note. 

There issue fact involved the case. appears: stipula- 
tion that March 1923, one Spencer Palmer prepared and signed 
maker certain promissory note for the sum $279.25, payable 
May 20th after date, with blank left for the name the payee. The 
note was then indorsed blank the defendant, James Lee Bost, for 
the accommodation the maker, Palmer, and thereafter the latter 
was made payable the order the Rexine Co., and delivered that 
Palmer’s address, but not Bost’s appeared upon the note. 

the date the maturity the note, remaining unpaid, 
notary about 3.15 m., went the office the maker, Palmer, 
the Warder building this city, and made inquiry for him, but was 
informed clerk the office that Palmer was not present. The 
notary then returned his own office, examined the city directory and 
the telephone directory, but did not find Bost’s address either them. 
thereupon sent protest and notice dishonor both Palmer and 
Bost the address Palmer, envelopes bearing the return 
the notary. Neither the notices was returned him. The notary 
made inquiry either Palmer his clerk the residence 
business address Bost. The latter never had office residence 
the Warder building, nor did ever receive his mail that address; 
but had address the Southern building this city which 
received mail, well office the Finance building, Philadelphia, 
where also received mail. Palmer knew both these mailing ad- 
dresses Bost the day the maturity the note. the language 
the stipulation, presentment, demand and dishonor, written 
oral, was never received the indorser, Bost; that is, required 
the Negotiable Instruments Law, with respect holding 

Upon these facts the lower court ruled that was bound hold that 
the defendant was joint maker the note sued upon, under the 
trine declared this court Ryan Security Savings Commercial 
Bank, App. 292, 271 366, and judgment was entered against 
him The defendant plaintiff error now claims 

The first question the whether Bost’s liability upon the note 
was that maker indorser. think that under sections 1367 and 
1368, Code, was liable indorser only. These sections are 
derived from the Uniform Negotiable Instruments Act, which has been 
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adopted legislation throughout this country. They read 
follows: 


1367. Irregular Indorsement.—A person placing his signature 
upon instrument otherwise than maker, drawer, acceptor 
deemed indorser, unless clearly indicates appropriate 
words his intention bound some other capacity. 

1368. Signature Blank person not 
otherwise party instrument places thereon his signature blank 
before delivery liable indorser accordance with the following 


the instrument payable the order third person 


liable the payee and all subsequent parties. 
the instrument payable the order the maker 
drawer, payable bearer, liable all parties subsequent 


the maker drawer. 


all parties subsequent the 


true, interpreted the municipal court, that our present 
ruling inconsistent with the holding this court Ryan Security 
Savings Commercial Bank, App. 292, 294, 271 366. 
that case, when speaking the liability one whose name appeared 
upon the back promissory note, said: 


mere fact that wrote his name the back the notes does 
not show even prima facie that was technical indorser. im- 
portant know when and under what circumstances wrote his name 
there. was before near the time the notes were delivered, 
after they were delivered, but for the purpose strengthening the 
the note, and before the payee had indorsed, would 
maker, and not entitled any the rights privileges 


are constrained say that this doctrine violation sec- 
tions 1367 and 1368, Code, above quoted, these sections not being 
mentioned the record briefs filed that case, nor the opinion de- 
livered this court therein. The ruling aforesaid Ryan Se- 
Savings Commercial Bank disapproved and overruled. 
Deahy Choquet, 338, 421; Lightner Roach, 126 Md. 

The next question the case whether notice the dishonor the 
note was served upon Bost indorser, required the statute. This 
subject treated the District Columbia Code follows: Section 
1393 provides that notice dishonor must given each indorser, 
and that any indorser not notified section 1412 provides 
that indorser has given address, notice dishonor must sent 
that address, but, has given address, then the notice must 
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sent either the post office nearest his residence, the post office 
where accustomed receive his letters, live one place 
and have his place business another, notice may sent either 
place; section 1416 provides that notice of.dishonor dispensed with 
when, after the exercise reasonable diligence, cannot given 
does not reach the parties sought charged. 

stipulated this case that notice presentment, demand, 
and dishonor, written oral, required the foregoing provisions, 
was ever received the indorser, Bost. The sole remaining question, 
therefore, whether reasonable diligence was exercised notify him 
according the statute. 

answer this question the negative. only effort which the 
notary made ascertain Bost’s address was examining the city and 
telephone directories. When found address given either, 
sent the notice the same address Palmer’s, although had rea- 
son believe that Bost received his mail there. The notary made in- 
quiry Palmer his clerk, although the former, might have been 
expected, knew Bost’s address. These facts are not sufficient show 
reasonable diligence. 

495, the court said: 


looking into directory not enough. The error 
that process are too many and too great. Such books are accurate enough 
general way and convenient aid assistance, but they are 
private ventures, created irresponsible parties, and depending upon in- 
formation gathered cheaply possible and unknown agents. Their 
help may invoked, but. was said Lawrence Miller, 231, 
their error may excuse the notary, but will not charge the defendant. 
Merely consulting them should not deemed ‘the best information ob- 
tainable diligent inquiry.’ 


Whitridge Rider, Md. 548, when speaking concerning the 
action notary, the court said: 


failed however apply the makers the note, although 
proves that knew them and that their place business was but one 
square from his office. The reason assigns for not doing so, was their 
presumed interest not give him correct information. think that 
this failed his duty.’’ 


See, also, Hill Varrell, Greenl. (Me.) 233, 238; Gilchrist 
Donnell, Mo. 591, 594; University Press Williams, App. Div. 
188, 986; Powder Co. Rooney, Mise. Rep. 344, 117 
220. 

conclude accordingly that the plaintiff error was indorser 
only upon the note, and that was not notified its dishonor re- 
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quired statute, nor was reasonable diligence exercised effort 
notify him. Consequently was not liable the defendant error 
upon the note, and the judgment below reversed with costs. 

The cause remanded for further proceedings not inconsistent 
herewith. 


RIGHTS COLLECTING BANK WHERE 
DRAWEE FAILS BEFORE CHECK 
COLLECTED 


Commercial Bank Trust Co. Minshull, State Supervisor Banking, 
Supreme Court Washington, 242 Pac. Rep. 


bank which receives checks for collection, sends them direct 
the bank which they are drawn accordance with its custom and 
permits the depositors draw against the checks immediately upon 
deposit may, upon the failure the drawee bank before the checks 
are collected, set off the amount the checks against the drawee 
bank’s deposit with it. 


Action the Commercial Bank Trust Co. against Minshull, 
State Supervisor Banking, and another. Judgment for plaintiff, 
and defendants appeal. ‘Affirmed. 

Twitchell, Seattle, for appellants. 

Hughes, Wenatchee, for respondent. 


FULLERTON, J.—The Bridgeport State Bank, Bridgeport, 
Douglas county, was taken over because insolvency the state super- 
visor banking September 28, 1923. For long time prior thereto 
the respondent, Commercial Bank Trust Co., Wenatchee, Chelan 
county, was its principal correspondent bank. was the custom 
other banks the counties adjoining the county Douglas, which 
should acquire paper payable the Bridgeport bank, forward the 
paper for collection through the respondent bank. The respondent bank 
receiving paper this sort, would credit the face amount thereof 
the bank sending it, and allow such bank check draw against the 
once, whether not had then collected from the Bridge- 
port bank. The Bridgeport bank recognized this custom, and, meet 
the outlay the respondent would incur the custom, maintained 
deposit with the respondent. The amount this deposit necessarily 
varied from time time; it, however, the close business the day 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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preceding the time the Bridgeport bank was taken charge the 
state supervisor banking, amounted the sum $1,597.26. 

Immediately prior September 26, 1923, the respondent received 
from the various banks mentioned, and from individuals, checks drawn 
and payable the Bridgeport bank, aggregating the sum 
$1,634.70. With reference these, the bank followed its usual custom; 
treated them cash items, crediting the amount thereof the account 
the respective depositors and allowing the depositor check against 
the account. All the depositors, practically all them, availed 
themselves the privilege checking against their accounts, that, 
the close business September 27th following, the aggregate deposit 
each the several depositors was much less than the aggregate the 
checks received. 

September 26, 1923, the respondent bank forwarded the checks 
the Bridgeport bank for payment, and that bank immediately forwarded 
drafts Seattle bank sums equaling the amount the checks. 
These the respondent forwarded the Seattle bank, but before they 
were paid that bank the Bridgeport bank passed into the hands 
the state supervisor banking before stated, and payment 
was refused. due time the respondent presented the state 
officer charge the liquidation the Bridgeport bank claim 
which sought offset the amount the deposits against 
the amount the drafts. The supervisor banking refused recog- 
nize its right do, and allowed the claim claim general 
creditor. The present proceeding was instituted enforce the claimed 
right offset. The trial court determined the question favor the 
respondent, and the supervisor appeals. 

our opinion that the conclusion the trial court right, and 
that its judgment must affirmed. virtue the transaction, the re- 
spondent became the owner the checks the time received them, 
and their various amounts the accounts the persons from 
whom received them. Old National Bank Gibson, 105 Wash. 578, 
179 117, 247; Vickers Machinery Warehouse Sales Co., 
111 Wash. 576, 191 869; Raynor Scandinavian Am. Bank, 122 
Wash, 150, 210 499, 716; Washington Shoe Mfg. Co. 
Duke, 126 Wash. 510, 218 232, 611. 

possibly true that the respondent reserved the right charge 
the amount the checks back the persons from whom they received 
them, the case they were repudiated or, for some other reason, not paid 
the bank which they were drawn, but this way affected its 
title to, ownership of, the checks. The precise question was presented 


has been argued that the fact that the Chicago bank took this 
draft considering that had the right charge the same back the 
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machinery company were not paid, shows that the bank did not be- 
come the absolute owner the that could not maintain the dual 
position being the absolute owner and the same time reserve the 
right charge back the draft were not paid. This argument fully 
answered the Supreme Court the United States Burton 
United States, 196 283 [25 Ct. 243, Ed. 482], when says: 
‘The testimony Mr. Brice, the cashier the Riggs National Bank, 
the custom the bank when check was not paid, charging 
against the depositor’s account, did not the least vary the legal effect 
the was simply method pursued the bank exact- 
ing payment from the indorser the check, and nothing more.’ 


Within this view the law the respondent had the right offset the 
amount the checks against the deposit the moment received them 
and the amounts thereof the accounts the persons from 
whom received them. This was continuing right, and was not af- 
fected the fact that the bank whom they were payable subsequently 
became insolvent. Dunlap Seattle National Bank, Wash. 568, 161 
364; Puget Sound State Bank Washington Pav. Co., Wash. 
504, 162 870. 


The judgment the trial court will stand affirmed. 


SURETIES BOND COUNTY DEPOSITORY 
HELD LIABLE 


State Tyler County State Bank, Commission Appeals Texas, 
277 Rep. 625 


The defendant bank, depository Tyler county, filed bond 
which the other defendants were sureties. The county tax col- 
lector drew checks the bank for the amount taxes due the 
state, for which checks the bank issued its checks payable 
the order the state treasurer. The treasurer accepted the checks 
contrary the express provisions the statute. The bank failed 
before the checks were collected. was held that the checks 
did not constitute payment the checks drawn the bank the 
tax collector and that the bank and its sureties were liable for the 
amount. 

check was here defined ‘‘one issued the au- 
thorized officer bank directed another person evidencing the 
fact that the payee authorized demand and receive upon presen- 
tation from the bank the amount money represented the check, 
and like ordinary one, also executory its nature and re- 
any time before the bank has paid it.’’ 


similar decisions see Banking Law Journal Digest (Third 
Edition) 167, 997. 
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Action the State against the Tyler County State Bank and others. 
Judgment for defendants was affirmed 261 414, and plaintiff 
brings error. Reversed and remanded. 

Keeling, Atty. Gen., and Jno. Goodwin, Asst. Atty. Gen., 
for the State. 

Sonfield, Nall King, Beaumont, for defendant error Cruse. 
Mooney Smith, Woodville, for defendants error Crumpler and 
others. 

Smith, Crawford Sonfield and Oswald Parker, all-of Beaumont, 
for defendant error Davis. 

Coleman Lowe, Jas. Wheat, and Mooney Smith, all Wood- 
ville, and Robt. Shivers, Port Arthur, for all other defendants 
error. 


SHORT, J.—Between the 9th day February, 1919, and the 28th 
day March, 1921, the Tyler County State Bank Woodville was 
duly and going concern under the laws the state 
Texas bank discount and deposit, and elected operate under the 
depositors’ guaranty fund plan. the 10th day February, 1919, 
said bank was duly appointed the commissioners’ court Tyler 
Tex., the depository for Tyler county, Tex., during the statutory 
period two years. the 13th day February, 1919, qualified 
such depository giving bond, which was duly approved. Thereafter, 
the commissioners’ court having demanded the bank new bond 
county depository, the 9th day August, 1921, and de- 
livered Tyler county new bond for much larger sum with different 
sureties. the 28th day March, 1921, the commissioner insurance 
and banking closed the bank, and took charge for the purpose 
liquidation. the 24th day July, 1922, the state Texas instituted 
this suit the court Tyler county against the bank and its 
sureties both bonds county depository Tyler county recover 
$37,718.02 alleged for the taxes belonging the 
state collected the tax collector Tyler county and de- 
posited the bank county depository and its bonds duly 
executed and approved the law such cases provides. September 
14, 1922, Tyler county filed said suit its petition intervention upon 
demand for $53,837.17 alleged have been deposit said 
bank county depository when closed. The commissioner insurance 
and banking was also made party defendant. After some the de- 
fendants had answered, and after the plaintiff had filed amended 
petition, these defendants were allowed withdraw their answers and 
substitute others, which they were permitted plead the 
tion the district Tyler county the ground that the amount 
involved was less than $500, and that the state had amendment 
changed its cause action perpetrate fraud upon the court, 
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knowing that the amount involved was less than $500. The court elected 
try the plea jurisdiction only, and, jury having been impaneled 
and the issues submitted, the verdict resulted favor the defendants 
sustaining the plea the jurisdiction. The court entered judgment 
said verdict dismissing the suit. 

The plaintiff alleged that the time the bank was closed the com- 
missioner insurance and banking had deposit therein de- 
pository the amount sued for, being taxes due the state Texas and 
lected the tax collector Tyler county for the state during the months 
December, 1920, and January, February and March, 1921; and, 
further, that prior the closing the bank it, through the tax collec- 
tor Tyler county, demanded the payment this sum, and that the 
bank issued March 14, 1921, the state treasurer its check 
for $35,899.53 and its check for $1,477.16, neither which 
checks were ever paid. The following are copies the checks with in- 
dorsements thereon: 


County State Bank. 
Texas, Mar. 14, 1921. No. 20734. 
Fund Bank. 

the order State Treasurer (N.-P. Teller) $1,477.16, ex- 
actly fourteen hundred seventy-seven dollars sixteen cents. 

check. 


Upon the reverse side the above check appeared the following 
indorsements 


the order any bank banker; all prior indorsements 
guaranteed. March 23, 1921. John Baker, State Treasurer. 


“Pay the order any bank, banker trust company. Order 
Federal Reserve Bank Dallas. All previous indorsements guaranteed. 
Corsicana National Bank, Corsicana, Tex., 24, 1921. 


the order any bank banker. Prior indorsements guar- 
anteed. 25, 1921. Federal Reserve Bank Dallas.’’ 


County State Bank. 
Texas, Mar. 14, 1921. No. 20735. 
Fund Bank. 
the order State Treasurer (N.-P.) $35,899.50, exactly 
thirty-five thousand eight hundred ninety-nine dollars fifty cents. 
check. 


Upon the reverse side the foregoing check appeared the following 
indorsements 
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the order any bank banker. All prior indorsements 
guaranteed. March 23, 1921. John Baker, State Treasurer. 
the order any bank trust company 88-402. March 24, 
1921. Previous indorsements guaranteed. Red River National Bank, 
Clarksville, Tex. 

the order any bank, banker trust company March 26, 
1921. Previous indorsements American Exchange National 
Bank Dallas, Tex.’’ 


The tax collector testified that deposited in, and 14, 
1921, had funds collected for and belonging the state Texas de- 
posit in, the Tyler County State Bank county depository, which 
funds drew two checks said bank cover the funds that had 
the bank belonging the state that time, and that received pay- 
ment the above-described cashier’s checks, both which mailed im- 
mediately direct the state treasurer, and connection with this 
transaction also mailed his report the amounts due the state for 
taxes collected him, this method being his customary and usual one, 
using forms prescribed the comptroller; that received from the 
state comptroller deposit warrants showing that the cashier’s checks had 
been received and credited his account the state treasurer covering 
the amount two checks. These checks were introduced evi- 
dence upon the trial, and were shown have been the hands the 
state treasurer without ever having been paid the bank. was also 
shown that the state first filed its claim with the banking department 
for the amount these checks based the checks themselves, which 
claim was allowed. Afterwards another claim was presented for the 
same amount, which was also allowed, the date the proof the first 
being August 25, 1921, and the date the second claim being 
July 30, 1923, the first claim being based the cashier’s checks and the 
demand being upon non-interest-bearing and unsecured deposit, while 
proof the second claim was based upon debt secured the de- 
pository bonds the bank and interest bearing. The tax collector also 
testified that, addition the amount represented these checks, 
the state had deposit with the bank the time was closed sum 
money less than $500. 

The state having given due notice appeal the Court Civil 
Appeals the Ninth District, and having perfected its appeal, upon 
consideration the case that court, opinion was rendered affirm- 
ing the judgment the trial court. 414. The opinion the 
Court Civil Appeals effect holds that, the tax collector having 
drawn his checks upon the bank for the amounts represented the 
checks, and having accepted payment the checks 
drawn him the checks issued the bank payable the 
state treasurer, and the state treasuter having received said checks and 
recognized them payments the tax collector Tyler county the 
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amount his account with the state, the bank had discharged its obliga- 
tion county depository the extent the checks, and, the tax col- 
lector having less than $500 deposit with the bank, the district court 
had jurisdiction the amount, and therefore the case was properly 
dismissed the trial court. 

application the Supreme Court having been 
sented the state through its Attorney General, the same was 
granted, and, the case having been referred this section for 
disposal, have concluded that unnecessary make more 
extended statement what the record shows, since our opinion that 
both the Court Civil Appeals well the trial court erred hold- 
ing that the cashier’s checks issued the bank and received the state 
treasurer were payments the extent the amounts represented 
them the funds deposited with the bank and belonging the state. 
ordinary check simply written order depositor his bank 
make certain payment, and executory its nature. cashier’s 
check one issued the authorized officer bank directed another 
person evidencing the fact that the payee authorized demand and 
receive upon presentation from the bank the amount money repre- 
sented the check, and like ordinary one, also executory its 
nature and revocable any time before the bank has paid it. Words 
and Phrases, Second Series, 658. Checks are expected paid 
presentation, but reliance that expectation does not bind the holder, 
unless the check itself actually paid, except where there has been 
gross negligence its presentation, resulting injury the bank 
some its depositors. The term ‘‘payment’’ the discharge 
obligation the delivery and acceptance money something 
equivalent money which regarded such the time the party 
whom the payment due. Cranston West Coast Life Insurance 
Co., Or. 427, 128 430; Words and Phrases, 5247. its broad- 
est signification, ‘‘payment’’ satisfaction obligation. Town 
Manitou First National Bank Colorado Springs, Colo. 344, 
P.78. constitute there must delivery the debtor, 
his representative, the creditor, his representative, money 
something accepted the equivalent thereof with the in- 
tention the part the debtor pay the debt and accepted pay- 
ment the Cye. 1181. ‘‘Payment’’ means full satis- 
faction contrasted with which involves the acceptance 
The term means payment money, and, order con- 
stitute payment, the debtor must give something either money 
something which the equivalent money. Commercially speaking, 
the term relates and restricted payment money. 
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The conditions the bonds executed the bank are that ‘‘shall 
safely keep and faithfully disburse the funds Tyler county according 
law,’’ and ‘‘shall faithfully perform the duties and obligations de- 
volving law upon said depository, and shall pay upon presentation 
law all checks drawn upon said depository the county treasurer 
said Tyler county, and that said county funds shall faithfully kept 
said depository and accounted for according These conditions 
clearly indicate the duties incumbent upon the bank the county de- 
pository. 

Article 2428 Vernon’s Sayles’ Civil Statutes 1914 prescribes 
that all officers charged with the duty remitting the state treasurer 
funds belonging shall required remit the funds, meaning 
thereby the actual cash the manner required law, while article 
7618 the same statutes requires collectors taxes pay over the 
state treasurer all moneys collected him, excepting such al- 
lowed law pay his county, reserving only his commissions, and 
that enable him may his own risk send the moneys 
collected the state treasurer the least cost the state. Said 
article also provides that the state treasurer shall accept payment 
from tax collectors other than money orders direct cash payments 
which may made through express companies, banks, other sources. 
This same article requires the state treasurer, whenever shall have 
received remittance from collector taxes, promptly pay the 
money remitted the state treasury the deposit warrant the 
comptroller, and the money when deposited shall credit the 
said collector taxes. Article 2444 Vernon’s Sayles’ Statutes 
1914 provides that, when the bond given county depository shall 
have been approved the commissioners’ court and the comptroller, 
order shall made designating such bank depository the 
funds the county, and the same article provides that shall the 
duty the county treasurer immediately upon the making such 
order transfer said depository all the funds belonging the county 
any district municipal division thereof, and further provides 
that any failure make such deposit shall make the county treasurer 
liable the said depository for per cent. upon the amount not de- 
posited. These provisions the statute have been cited merely show 
the policy the law with reference public funds, and show that 
the object the Legislature creating depositories for public funds 
was secure the preservation said funds until they were needed for 
the uses for which they have been designated. 

the ease Middlekauff State Banking Board, 111 Tex. 561, 
242 442, the Supreme Court quotes with approval the declaration 
Crane Clay, Eng. and Eq. Reports, 451, follows: 


bill given for and account money due simple contract 
operates conditional payment, which may repudiated the 
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option the creditor, the bill unpaid maturity his hands, 
which case may rescind the transaction payment and sue the 


original Johnson Amarillo Improvement Co., 
Tex. 510, 503. 


the Middlekauff Case the facts were that Middlekauff, having 
open, unsecured and non-interest-bearing deposit with the bank $3,- 
712.35, cashed check for $200, and received from the bank its 
for $3,000, giving exchange his own check the bank for 
$3,000 just the tax collector did this bank, receiving from this bank 
its check exchange. Just this case, the cashier’s check 
the Middlekauff Case was never paid account the insolvency 
the bank, and the Supreme Court, Judge Greenwood delivering the 
opinion, was held that this obligation the bank evidenced its 
check could discharged only payment money the 
holder the cashier’s check. The state, through its agent the tax col- 
lector, had put its money the bank for safe-keeping, and was entitled 
rely the security afforded the bonds which the bank had duly 
executed the proper The agent the state, the person 
the tax collector, was expressly forbidden the terms the law 
bind the state accepting from the bank, satisfaction its obliga- 
tion securely keep the funds the state, anything except money. 
Likewise, the agent the state, the person the state treasurer, was 
expressly forbidden law accept from the tax collector, satisfac- 
tion the tax collector’s for moneys collected belonging the 
state, anything except money. The fact that the tax collector accepted 
cashier’s check payment the money belonging the state the 
hands the bank which had been deposited the tax collector not 
material one. accepting the cashier’s check the tax collector 
violated his official duty. the check payment 
was acting beyond the scope his authority agent the state, 
even the state treasurer was acting when accepted the cashier’s 
check from the tax collector satisfaction the account the tax 
with the state, Middlekauff State Banking Board, 111 Tex. 
561, 242 442;5 483, 484; Walker Sellers, 201 Ala. 189, 
So. 715; Clark Title Trust Co., 186 440, 
1061, 232, Am. St. Rep. 294; Lummus Cotton Gin Co. 
Walker, 195 Ala. 552, So. 754; Western Brass Mfg. Co. Maverick, 
Tex. Civ. App. 535, 728; Anderson Owen, 112 Miss. 476, 
So. 286; Bank Greenville Kretschmar, Miss. 608, So. 930. 

our opinion that, the state, through its agent, the tax collector 
Tyler county, deposited funds with the Tyler County Bank 
county depository, which the bank has never delivered kind, that is, 
actual money, representative the state authorized law re- 
ceive this money, liable suit this character have rendered 
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against judgment for the amount thereof debt due the state, and 
that the extent that the principal liable its sureties are, modified, 
course, any facts which might relieve individual sureties from 
liability. inspection the voluminous pleadings the part 
some the defendants this case discloses the fact that upon trial 
the case, with full hearing all the testimony, sundry defenses may 
presented, and, view this situation, feel justified saying 
that this opinion not intended relate any these defenses except 
those discussed and those included necessary implication. The dis- 
posal this question renders unnecessary. discussion any the 
other assignments error, the matters will probably arise the 
same way upon another trial the case. 

therefore recommend that the judgment the Court Civil 
Appeals affirming the judgment the trial court and that the dis- 
trict court reversed, and that the case remanded for another trial 
not inconsistent with this opinion. 


DRAFT NOT ALLOWED PREFERRED CLAIM 
AGAINST INSOLVENT BANK 


Bank Callao Farmers’ Bank, Kansas City, Mo., Court Appeals, 
277 Rep. 613 


action establish preferred claim against insolvent 
bank was based the ground that the defendant bank fraudulently 
issued draft, knowing that had not sufficient funds the drawee 
bank meet it. was held that judgment allowing the claim 
common claim only was proper view the fact that there was 
substantial evidence that the draft was not fraudulently issued. 


Action the Bank Callao against the Farmers’ Bank and others. 
From the judgment, plaintiff appeals. Affirmed. 

Dan Hughes and John Hughes, both Macon, for appellant. 

Lacy Edwards and Walter Goodson, all Macon, for re- 
spondents. 


ARNOLD, J.—This action plaintiff seeking establish 
preferred claim against defendant bank, insolvent corporation. 

The facts shown are that the Bank Callao, plaintiff, and the Farm- 
ers’ Bank Callao were banking corporations, doing business Callao, 
Macon county, Mo. July 31, 1924, the officers and directors the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Farmers’ Bank closed and surrendered all its assets the commis- 
sioner finance the state Missouri, and thereafter one Waldo Ed- 
wards was duly qualified special deputy commissioner and, such, 
took charge the affairs said bank, and the same now the course 
liquidation. 

shown that had been the custom and course dealing between 
the plaintiff and the defunct bank for several years make daily clear- 
ings and deliver each other drafts their correspondent banks for 
whatever balances were shown due. The evidence shows that 
July 29, 1924, the Farmers’ Bank drew draft the State Savings 
Loan Trust Co. Quincy, favor plaintiff the sum 
$2,424.53, payment the balance due plaintiff making the clear- 
ings that date; that July 30, 1924, the Farmers’ Bank made its 
draft favor plaintiff the National Stockyards National Bank 
East St. Louis, for the sum $457.27. This last-named draft was 
protested for non-payment and protest fees added amounting $2.56. 

the day the Farmers’ Bank was closed, July 31, 1924, drew 
draft the National Stockyards National Bank East St. Louis, 
favor plaintiff the sum $2,873.27. making the clearings 
July among the items presented for clearing was the draft for 
$2,424.53, drawn, stated, the Farmers’ Bank the State Savings 
Loan Trust Co. Quincy, favor plaintiff, payment the 
balance due making clearings that date, and upon which payment 
had been refused, and this draft, together with other checks and credits, 
made the balance due plaintiff July amounting $2,873.27, 
for which amount said draft was issued and delivered. The draft was 
not paid because there were funds the National Stockyards Na- 
tional Bank the credit the Farmers’ Bank with which make the 
payment. This fact was known the Farmers’ Bank the time the 
draft was issued, and the testimony tends show that this condition 
was also known plaintiff. 

the contention plaintiff that this last-named draft was wrong- 
fully and fraudulently issued the officers the Farmers’ Bank, 
when they knew there were funds due the said defendant bank from 
the bank against which the draft was issued. 

After the closing the Farmers’ Bank and the surrender ‘its 
affairs into the hands the commissioner finance, was learned that 
the draft for $457.27, drawn July 30th, had not been paid, and had 
been protested, and the protest fees, $2.56, had thereto. 
claim was presented plaintiff the special deputy commissioner 
finance charge the defunct bank for the sum $3,333.10, being 
the amount due for the draft for $457.27 and $2.56 fee thereon and the 
draft for $2,873.27, issued above stated. This claim was allowed 
the said deputy finanee commissioner and reported him the 
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court. Plaintiff thereupon filed its application the court, ask- 
ing have said claim established preferred claim against the assets 
the defunct bank, alleging, reason therefor, that the drafts issued 
said bank were wrongfully issued, and that its officers knew there were 
credits funds due the drawee bank pay same. 

agreement parties, the cause was tried the court without the 
aid jury. Plaintiff says its statement facts: 

the trial the court there was evidence show that 
the draft issued July 30, for $457.27, was issued time when the 
cashier the Farmers’ Bank believed that there was sufficient credit 
due the Farmers’ Bank the drawee bank pay the draft, and the 
plaintiff admits that was not entitled preference for the payment 
this draft under the evidence.’’ 

But plaintiff insists that the evidence clearly establishes the fact that, 
when the draft issued July 31st for $2,873.27 was delivered, the cashier 
the Farmers’ Bank knew there were credits, balances, the 
drawee bank meet it, and that the cashier the Farmers’ Bank as- 
sured plaintiff’s cashier that the draft would paid, although knew 
there was money deposit with the drawee bank with which pay it. 

However, this point defendant states, and there some testimony 
the effect, that plaintiff also knew the time that there were funds 
drawee bank with which pay the draft; that was explained the 
time the issuance the draft that the president the Farmers’ Bank 
expected Macon, Mo., and there arrange place sufficient funds 
the drawee bank cover the draft. Defendant insists that such 
situation there fraud. 

Appellant urges that the court first found that plaintiff was entitled 
preference the draft issued July 31st for $2,873.27, upon the 
theory that the draft had been wrongfully issued, and that the court 
deducted the amount the Quincy draft, $2,424.53, from the $2,873.27 
draft and allowed the difference, $448.74 preferred claim and 
$2,424.53 common claim the draft, and the further amount 
$459.80 the draft July 30th, making total $2,884.33 com- 
mon claim and $448.74 preferred claim. 

The cause here regularly appeal after motion for new trial was 
overruled. Plaintiff insists that the only question presented for our 
determination the action the trial court, upon which error predi- 
first finding that plaintiff was entitled preference the 
draft issued July 31st, and then making deduction for the amount 
draft issued another bank, being one the items making the 


amount the draft July this contention based upon the 


recorded verdict the court, deemed proper set the same out 
full herein, follows: 


this 30th day June, 1925, this cause coming 
heard, plaintiff and defendants appear their respective attorneys. 
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Whereupon the cause submitted the court upon the pleadings and 
proof adduced without the aid jury, and the court being fully ad- 
vised the premises finds that this action for the allowance the 
sum $3,333.10, against the assets the Farmers’ Bank Callao, 
Mo., preferred claim. 

court finds that the plaintiff entitled have its claim al- 
lowed for the sum $3,333.10, and that said amount the sum 
$448.74 should allowed preferred claim, and the sum $2,884.36 
should allowed common claim. 

therefore ordered, adjudged and decreed the court that 
the plaintiff have and recover the defendant Farmers’ Bank Cal- 
lao, Mo., the sum $3,333.10, and that the commissioner finance 
charge the affairs said Farmers’ Bank Callao, Mo., and 
hereby ordered pay the sum $448.74, preferred claim, out the 
assets the said Farmers’ Bank, Callao, Mo., and that the sum 
$2,884.36 hereby allowed common claim against the assets said 
bank, and the said claims are paid proportion their respec- 
tive interests out the assets said 


will seen that the judgment does not state the manner which 
the trial court arrived the amount $448.74, allowed preferred 
Plaintiff insists, and the figures would seem bear out this con- 
tention, that the sum $448.74 the difference between the amount 
the draft issued July for $2,873.27 and the one previously issued 
wit, $2,424.53. 

Defendant states that the amount $448.74 was reached adding 
together all the items indebtedness defendant plaintiff, making 
total $3,333.10, and deducting therefrom the item $2,884.36, 
which the amount the draft July The judgment, itself, 
does not show what item items the total $3,333.10 were entitled 
preference. However, there contention over any items ex- 
cept the draft for $2,884.36, need not discuss the total $3,333.10. 

Plaintiff urges there was fraud present the issuance the 
$2,884.36 draft. There substantial evidence record upon which 
the sitting jury reasonably could find that said last-named 
draft was not fraudulently issued. this state the record the judg- 
ment the court allowing the item $2,884.36 common claim was 
proper. Lamro State Bank Farmers’ Bank, 417, 148 
851; Bank Dowd (C. C.) 340; Bank Bank Greenville, 
S.) 83, 115 Am. St. Rep. 173. 

The bank commissioner has not appealed from the judgment the 
court allowing the amount $448.74 preferred claim, and there- 
fore need not discuss that question. For reasons above stated, the 
judgment affirmed. 
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INDORSER RELEASED FROM LIABILITY 
NOTES 


Skinner Mahoney, Supreme Court Mississippi, 106 So. Rep. 211 


The indorser series notes maturing different times ob- 
tained extension the first note. The second note became due be- 
fore the first one was due under the extension contract. The maker 
failed pay the second note, and, under accelerating clause 
deed trust given secure the payment the notes, all the notes 
were declared due once. action was then brought against the 
indorser recover the amount the notes. was held that the 
indorser was released from liability the first note, any 
the notes, because the holder failed notify her the maker’s 
failure pay the notes when due and the acceleration the notes. 
was further held that the indorser obtaining the extension 
the first note did not waive her right notice presentation and 
non-payment. 


Action Mrs. Bettie Skinner, trustee, against Mrs. Ma- 

honey. Judgment for defendant, and plaintiff appeals. Affirmed. 
Sillers Pearson, Rosedale, and Kimbrough, Tyson Kimbrough, 

Greenwood, for appellant. 

Bradford, Itta Bena, for appellee. 


HOLDEN, J.—This suit the appellant, Mrs. Bettie 
Skinner, trustee, recover from the appellee, Mrs. Mahoney, the 
amount $50,000, evidenced five notes for $10,000 each, the 
back which notes Mrs. Mahoney had written her name blank; the 
maker the notes being Alice Mahoney Vincent, who had purchased 
plantation from Mrs. Bettie Skinner, trustee, and executed the notes 
here involved part payment the purchase price the plantation. 

December 21, 1920, few days prior the maturity the first 
one the notes, the appellee, Mrs. Mahoney, requested extension 
five years the principal that note, and this extension was granted 
Mrs. Skinner. The letter requested the extension ‘‘as co-maker and 
for $50,000 the balance the purchase money the 
ete. Mrs. Skinner extended the first note for five years writing it, 
extended for five 

When the second note became due the following year, the maker, 
Mrs. Alice Mahoney Vincent, failed pay the note, and, under ac- 
clause the deed trust given Mrs. Vincent secure 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 537. 
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the payment the five notes here involved, well secure other 
amounts due the purchase price plantation, Mrs. Skinner declared 
all the notes due once, and then she proceeded foreclose and 
finally brought this suit against the appellee, Mrs. Mahoney, recover 
against her the amount the five notes $10,000 each indorser 
thereon. 

When the second note became due, and the maker, Mrs. Vincent, did 
not pay it, the payee, Mrs. Bettie Skinner, trustee, failed present 
the note Mrs. Vincent for payment, and also failed notify the ap- 
pellee, Mrs. Mahoney, that payment had been demanded and that the 
maker had failed pay the notes, any one them. The record shows 
without dispute that Mrs. Mahoney received notice the failure 
the maker pay the notes when due, nor was Mrs. Mahoney notified 
the acceleration the notes the holder, Mrs. Skinner, trustee, nor 
presentation and dishonor after acceleration. 

the trial the case, the appellee, Mrs. Mahoney, resisted the suit 
the ground that she had notice the failure the maker pay 
the notes when due, and that she had notice the acceleration under 
the deed trust, and that, fact, none the notes were presented 
the maker for payment the time the acceleration any other 
time. The lower court peremptorily sustained this contention, and held 
that Mrs. Mahoney was not liable the notes indorser otherwise, 
and from this judgment the appeal prosecuted. 

The appellant contends that the lower court should have allowed 
recovery against Mrs. Mahoney because, first, she was co-maker the 
notes; second, that, not co-maker, then she was indorser and 
waived notice non-payment when for extension five 
years which pay the first note, and that, when the extension was 
granted, she waived notice presentation and non-payment, and that, 
the accelerating provision the deed trust was binding upon 
her either co-maker indorser, was not necessary notify her 
the exercise the option the accelerating clause the deed trust. 

think the position the appellant untenable, and that the 
judgment the lower court correct because the record discloses the 
undisputed fact that the appellee, Mrs. Mahoney, was only indorser 
the notes and not co-maker, even though she may have thought she 
was co-maker when she wrote the letter Mrs. Skinner, the holder 
the notes, asking for extension five years which pay the first 
note. true she wrote the letter saying that, ‘‘as co-maker and 
indorser, asking the extension’’; yet manifest that she was not 
fact but was indorser having written her name 
blank the back the notes. Taylor Ross, 129 Miss. 536, So. 
section 2641, Hem. Code. 

not think the indorser the notes waived her right notice 
presentation and non-payment. The extension the time which 
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pay the first note was not, our opinion, waiver notice, because 
this note was declared due under the acceleration clause the deed 
trust before was due under the extension contract. The indorser, Mrs. 
Mahoney, was released from the payment the first note, any other 
one the notes, upon the failure the holder notify her the accel- 
eration, for the reason that, when the holder the notes declared all 
them due and payable, became her duty then notify the indorser 
the failure the maker pay the extended note, and all the other 
notes, which had suddenly become due and payable acceleration. 

There further contention appellant, first made her reply 
brief, that, even though the appellee cannot held liable for the prin- 
cipal amount any the five notes, still judgment.should against 
her for least the interest the first note, because there was exten- 
sion the interest when she secured the extension the time pay- 
ment the principal. But are unable see any merit this 
position, because liability for the principal amount must exist before 
there liability for the interest the principal, and, since there 
liability the principal, there none the interest. 

view these conclusions, think the judgment the lower 
court should affirmed. 
Affirmed. 


MAKER NOT LIABLE NOTE GIVEN CON- 
NECTION WITH PURCHASE STOCK 


Baird Kilene, Supreme Court North Dakota, 205 Rep. 681 


The defense action against the maker note transferred 
bank the payee, corporation, was failure consideration. 
The defendant alleged that the note was given for the purchase price 
stock the corporation, and that the stock was never delivered 
the defendant the company, and that stock certificateewas is- 
sued him. 

was held that the transaction connection with which the 
note was given were treated offer purchase stock after the 
corporation had been organized, delivery was condition precedent 
liability pay the note and the payee any transferee with 
edge the facts, could not recover’; and the transaction were con- 
sidered ordinary subscription capital stock, the subscription 
was made condition with which the corporation could not law- 
fully comply, namely, that the note accepted payment the 
stock. either case there could recovery, and accordingly 
judgment for the defendant was affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1165. 
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Action Baird, receiver the First Farmers’ Bank 
Minot, against Torger Kilene. Judgment for defendant, and plaintiff 
appeals. Affirmed. 

Bradford, Minot, for appellant. 
Campbell Funke, Minot, for respondent. 


JOHNSON, J.—Plaintiff, receiver the First Farmers’ State Bank 
Minot, brought suit upon promissory note executed the defend- 
ant the Savings Loan Trust Co., hereinafter referred the com- 
pany, and sold and transferred the bank. The defense mainly 
relied failure consideration; being asserted that the capital 
stock for the purchase price which the note was given was never, 
fact, delivered the defendant the company, and that stock cer- 
tificate was issued him. 

The case was tried jury, but, motion for directed verdict hav- 
ing been made the parties the conclusion the trial, both sides 
stipulated that the issues decided the court. Findings fact and 
conclusions law were made favor the defendant. The court 
found that the note was executed consideration promise de- 
liver the maker number shares stock the that the 
stock was never delivered ‘‘and that the said defendant never received 
any portion the consideration for said note.’’ was also found that 
the defendant was never notified the acceptance the company 
his application for stock; that was not accorded any the rights and 
privileges stockholder; and that the indorser the note had full 
knowledge all these facts the time the transfer the instrument. 
judgment was accordingly entered for defendant. 

Plaintiff contends that the note was sense payment for the 
stock for which the maker subscribed; that could not treated 
under certain constitutional and statutory provisions; and that any 
agreement that effect would invalid. position the point 
sound. German Mere. Co. Wanner, 479, 142 463, 


note obligation given stockholder, whether secured 
pledge otherwise, shall considered payment any part the 
capital but the capital stock shall paid in, either cash, 
the manner provided this 


Plaintiff further contends that the note enforceable sub- 
capital stock, and that stock certificate could have been 
lawfully issued until the note was paid. Sections 4525 and 4526 and 
4527, urged, may not construed authorize the issuance stock 
until fully paid; section 138 the Constitution and sections 4528 
and 4529, supra, are likewise cited the same purpose. This court has 
expressed itself contrary plaintiff’s contention. German Co. 
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Wanner, supra. was there said that the governing statutes clearly 
contemplate that corporations may, some circumstances, issue stock 
before fully paid for, that note property, and, therefore, not 
within the prohibition section 138 the state Constitution. see 
reason for re-examining this question this time, not deem 
that issue presented involved. 

The evidence supports the findings the trial court with respect 
the failure the corporation issue deliver stock the defendant 
give notice corporate meetings. 

fairly appears from the record that the company had been or- 
ganized and was functioning corporation when the note suit and 
the application for membership were executed the defendant. The 
application purports, upon its face, offer from defendant be- 
come member the company, accompanied note the amount 
the face value the stock which desired purchase. the ap- 
plication offered pay for the stock ‘‘note for $750, due Janu- 
ary The defendant cross-examination testified 


were not receive the stock until you paid the note, were 


fair inference from the testimony that the note was not 


paid, unless and until the stock was issued and delivered. view 
the fact, which think clearly appears, that the proposition the de- 
fendant was purchase stock corporation which had already been 
organized, distinguished from contract subscription, the true 
sense that term, the offer stands the same footing the sale 
any other property, ‘‘and delivery tender the certificate con- 
dition precedent the right the corporation maintain action 
for the price, unless the contract otherwise 551. 
Here the offer contemplated that the certificate issued before the note 
was paid. 

Exhibit the application for membership, recites that the defendant 
‘‘for five shares common stock $150 per share. 
agree pay for said shares the following manner: Note 
for $750 due January Upon its face, the subscription offer 
the defendant become stockholder, contains also stipulation that 
his note accepted payment the capital stock. This, has been 
pointed out, and plaintiff insists, the corporation could not do, under 
the statute. Section 4529, 1913. Hence the plaintiff seeks en- 
force payment the theory that the note was the promissory part 
subscription capital stock—an offer purchase stock and become 
stockholder the corporation. The offer itself does not warrant such 
construction. the proposition was unlawful, contended, sub- 
the capital stock corporation process organization, 
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should have been rejected made the company had right modify 
it, order suit its own notion what was lawful, without defendant’s 
consent, and then pretend accept thus modified. One does not 
become stockholder until offer become such accepted. Jack- 

the transaction treated offer purchase stock after the 
corporation had been organized, delivery was condition precedent 
liability pay the note suit, and the payee therein, any transferee 
with knowledge the facts, could not recover thereon and, con- 
sidered ordinary subscription capital stock, the offer sub- 
scription was made condition with which the corporation could not 
lawfully comply—that the note accepted payments the stock— 
and there can recovery. There was and could acceptance 
defendant’s offer become stockholder, and, consequently, there never 
arose any binding obligation his part perform. 

The judgment the trial court affirmed. 


PROVIDING FOR INTEREST 
NOT MATURE UNTIL DEMAND MADE 


Shapleigh Hardware Co. Spiro, Supreme Court Mississippi, 106 
So. Rep. 209 


note payable demand after date, and providing for interest 
from date, payable semi-annually, and for annual interest from ma- 
turity till demand, does not mature until demand made, and the 
statute limitations begins run the date demand for payment 
made. 


Action the Shapleigh Hardware Co. against Jonas Spiro. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded. 

Neville Stone, Meridian, for appellant. 

Jacobson Brooks, Meridian, for appellee. 


ANDERSON, J.—Appellant, Shapleigh Hardware Co., brought this 
action the circuit court Lauderdale county against appellee, Jonas 
Spiro, promissory note for $10,000 with interest, signed appellee 
and others, executed March 27, 1914, and due ‘‘on demand after 
There was trial, and the conclusion appellant’s evidence, 
motion appellee, the evidence was excluded and verdict directed 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 647. 
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appellee’s favor, from which judgment appellant prosecutes this appeal. 

The action was brought the September, 1921, term the court, 
and was begun more than six years after the date the note sued on. 
Appellee pleaded, and the trial court held, that the note was barred 
the statute limitations six years, and therefore appellant was not 
entitled recover. The holding the trial court was based the 
theory that the note, being payable demand, matured once, and 
the statute limitations, therefore, was set motion from its date; 
that the statute began run from its date, and not from the date demand 
for payment was made. 

printed form was used the execution the note. will prob- 
ably aid the solution this question first set out the blank 
printed form used for the execution the note and follow that with 
copy the completed note after the blanks were filled 


Printed Form. 


St. Louis, Mo., 
after date promise pay the order 
dollars, for value received, with interest the rate 


per cent. per annum from payable and the 
rate eight per cent. per annum from maturity until paid. 


Due 


Completed Note. 


$10,000.00. Birmingham, Ala., March 27, 1914. 
demand after date promise pay the order Shapleigh 
Hdw. Co. ten thousand and no/100 dollars, for value received, this 
office St. Louis, with interest the rate per cent. per 
from date, payable semi-annually, and the rate per cent. per 
annum from maturity until paid. 
Beasley. 
Ewing, Jr. 
Samuels Bonnell. 
Gilbert. 
Jonas Spiro. 
Due 


This court held Butts Co., Miss: 462, that suit 
could brought ordinary bill, note, payable demand, 
the date its date without demand having been pre- 
viously made, and that, consequently, the statute limitations began 
such instrument from its date. The holding our 
court that case appears accord with the authorities elsewhere. 
The reason generally assigned the courts for holding that the 
commencement suit sufficient demand. The Supreme Court 
Minnesota, the case Brown Brown, Minn. 501, 64, in’ 
discussing this question, said, among other things: 


4 


314 THE BANKING LAW JOURNAL 


must that the idea that the commencement suit 
enforee debt should itself work its maturity strange and 
anomalous. The law usually requires the breach contract pre- 

Judge Freeman, his notes Wenman Mohawk Ins. Co., 
Am. Dec. 464 (note this subject, 468), after stating the general rule 
that the statute begins run demand note from its date, says 
further 


the tenor the instrument such indicate clear in- 
tention that action will lie thereon until after actual de- 
mand and refusal, and the statute limitations does not begin run 
until then.’’ 


Merritt Todd, 28, Am. Dee. 243, involved note pay- 
able demand, with interest. The court held that, view the pro- 
vision for interest, the parties contemplated that actual demand for 
payment made mature the note. The court recognized the general 
rule, which did not disturb its opinion, that mere demand note 
matured its date without actual demand, but held that the pro- 
vision the note for interest took out rule; that 
the provision for interest the parties contemplated and intended that 
-actual demand for payment should made order mature the note. 
the same effect Yates Goodwin, Me. 90, 804. This case 
involved demand note bearing interest. The court gave, among other 
reasons for its holding 


ean hardly supposed that this money was hired with the ex- 
pectation the part any one concerned, that the payment the note 
was immediately demanded made, or, indeed, within any short 
period. think, the contrary, that the note given for loan was 
permanent 


that case the general rule was recognized and left the court 
its opinion unmodified. The Supreme Court Indiana, the case 
Daugherty Wheeler, 125 Ind. 421, 543, recognizing the gen- 
eral rule, held, however, that, where speedy demand, notice pay, 
would manifestly violate the intent and purpose the contract, where 
delay making demand was contemplated the contract, actual de- 
mand was necessary mature the note. This view supported also 
Seovil Seovil, Barb. (N. Y.) 517. 

The general rule that simple demand note matured the date 
its without actual demand for payment has been long and 
well established our court well most the other courts this 
country that are unwilling disturb it. However, subject 
the just that makes the provision that the instrument shall 
payable demand mean the opposite what the language indicates. 


q 
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Does the note here come within the general rule and the reasons upon 
which founded? think not. hold would not only make the 
clause the note ‘‘on demand after date promise pay’’ meaning- 
less, but, addition, the stipulation the note providing for interest 
would also meaningless. That reads, ‘‘with interest the rate 
per cent. per annum from date, payable semi-annually, and the rate 
per cent. per annum from maturity until paid.’’ will observed 
that the first clause provides for interest the rate per cent. from 
date, payable semi-annually. That provision plain, and means simply 
what says; that from March 27, 1914, the date the note, was 
bear interest per cent. per annum, payable semi-annually. The 
second clause provides for interest the rate per cent. per annum 
from maturity until paid. That means, course, that the interest was 
payable annually instead semi-annually. Now, appellant right 
its contention that the note was matured soon was executed, 
then one the other those clauses meaningless and must down; 
they cannot stand together. Certainly the note could not bear interest 
the rate per cent. per annum from date, payable semi-annually, 
and also the same rate, payable annually, unless the parties intended 
violate the law providing for the usurious interest per cent., 
one-half payable semi-annually and one-half annually. There nothing 
the note, however, indicate that that was the purpose the parties. 

will noticed that the blank printed form which the note was 
executed its first clause providing for interest there was blank left 
for the rate interest inserted, while the second clause the 
eight per cent. per was printed. filling out the note, 
per cent. was inserted the blank the first clause, and per cent. 
was written over the word ‘‘eight’’ the second clause, in- 
that the filling out the interest stipulation was not mere 
formality the preparation the note; that the parties intended that 
the note should bear per cent. interest from date, payable semi-annually, 
and per cent. interest from maturity, payable annually. should 
kept mind that interest payable semi-annually more value than 
interest payable annually the same rate. 

construing written contract the court will, reasonable, give 
all its provisions them will stricken down mean- 
ingless. The instrument will looked whole order ascertain 
the intent and purpose the parties. The parties will presumed 
have advisedly and deliberately used the language the writing con- 
vey their meaning. 

Viewing the contract whole, are opinion that the terms ‘‘on 
demand after date,’’ ‘‘from date,’’ and ‘‘semi-an- 
were used advisedly the parties, and that they intended 
thereby convey the meaning that was necessary, order mature 
the note, that actual demand made the payee; and, until that was 


1 . 
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done, that the note should bear interest the rate per cent. per 
annum, payable semi-annually, and that after actual demand, ma- 
turity, should bear interest the same rate, payable annually. This 
makes the instrument mean what says. Appellee’s 
struction makes mean what does not say. not only makes the 
words ‘‘on meaningless, but one the other interest clauses 
the note well. therefore hold that the provisions this note 
takes out the general rule declared our court the Butts Case 
that simple demand note matured date. 

follows from these views that another trial, parol testimony will 
inadmissible show what the note means. There real ambiguity 
its provisions. requires explanation. Parol evidence, however, 
will admissible another trial the question whether demand 
payment was made the payee, and, so, what date. 

These views mean that the judgment the court below must re- 
versed. But, view the fact that the trial court ruled out all 
appellant’s evidence, part which was for the purpose establishing 
the fact that actual demand for payment the note was made, well 
the date such demand, are opinion that the case should re- 
versed and remanded, and that final judgment should not entered here. 
whether actual demand was made for the payment the note, and, 
so, whether within six years the bringing the action this 
are facts that were not heard the trial court. Appellant’s evidence 
was offered and ruled out. Appellee offered none. Both parties should 
have opportunity heard those issues. 

Reversed and remanded. 


BANK ENTITLED REVIVE NOTES INDORSED 
PRESIDENT AFTER CANCELLA- 
TION HIM 


Bish First National Bank Brighton, Supreme Court Colorado, 
241 Pac. Rep. 537 


While the defendant was president the plaintiff bank, two 
notes indorsed him became due. Without consulting any other 
officer the bank paid the bank one-half the ag- 
gregate sum the two notes, and took from the maker new note 
for the other half. This note was not indorsed the defendant. The 
two original notes were stamped Subsequently, this 
action, the bank sought revive the original notes revive the 
defendant’s liability indorser thereon. was held that the 
bank was entitled the relief sought. 


q 
q 
q 
q 
q 
q 
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Suit the First National Bank Brighton against Bish. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Harry Class, Denver, for plaintiff error. 

Paul Hill and Harry Behm, both Brighton, for defendant 
error. 


ALLEN, J.—This suit equity brought the First National 
Bank Brighton against Bish, its former president, revive two 
cancelled promissory notes, upon which, alleged, Bish liable 
indorser, and recover upon such notes, together with attorneys’ 
There was judgment for plaintiff. The defendant brings the 
cause here for review. 

The principal contention plaintiff error, defendant below, is, 
effect, that under the undisputed facts the plaintiff below was not en- 
titled any relief against defendant. 

November 1919, defendant, Bish, and one George Smith 
entered into partnership agreement for the purpose purchasing and 
operating farm near Brighton. The following paragraph appears 
the written 


necessary for the operation said farm shall secured 
joint notes given both parties this agreement, and said notes, with 
interest, shall paid from the returns the farm, and will consid- 
ered part the cost operation.’’ 


Bish and Smith carried the partnership business. They pur- 
chased the farm. came pass, plaintiff claims, that May 22, 
1922, plaintiff bank was the owner and holder the two promissory 
notes sought revived this suit, each being signed Geo. 
Smith, maker, and indorsed the back Bish, defendant 
herein. One note was for $4,553.99, dated November 1921, due six 
months after its date. The other note was for $3,000, dated October 27, 
1921, due six months after date. These notes represented moneys bor- 
rowed from the bank the partnership. 

Next comes the transaction complained this suit. May 22, 
1922, both the above-mentioned notes were due. Under the evidence 
plaintiff Bish was then liable upon each the notes indorser. 
was then the president the bank, and charge its affairs. With- 
out consulting any other officer the bank, paid the bank, 
eash, one-half the aggregate sum the two notes, and took from 
Smith new note for the other half. This new note was signed also 
Smith’s wife, and was secured some collateral deposited Smith. 
The principal this note was $3,777, which also the amount Bish paid 
the bank. The two old notes, amounting all $7,553.99 and in- 
terest, were then stamped ‘‘Paid.’’ Bish did not indorse the new Smith 
note. 


q 
q 
q 
q 
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the transaction last above described Bish, while president the 
plaintiff bank, and while acting its agent that transaction, relieved 
himself his liability, his individual capacity, indorser upon 
the two old notes, the extent one-half the sum due upon the notes. 
Because this plaintiff bank seeks reinstate the two old 
notes, far Bish affected thereby, revive his liability 


officer cannot act transaction which personally in- 
terested for both parties, and should his acts would not bind 
the bank and would become valid only through implied expressed au- 
thority ratification.’ 


There appears question the soundness this rule, but 
plaintiff error contends that the transaction was ratified. The ratifica- 
tion, however, concerned only the loan Smith. true that the 
bank approved the new Smith note, but, when did so, had 
edge that this note was given substitution previous notes which 
bore the indorsement Bish. 

The complaint alleges that the new Smith note ‘‘was not and not 
good bankable paper,’’ and that defendant, Bish, knew that fact the 
time accepted behalf the bank. The brief plaintiff error 
very ably contends that the undisputed evidence shows that neither 
those allegations are true. However, the complaint good without such 
allegations, and plaintiff entitled relief without such proof. 


“Tf the agent, without his principal’s full knowledge and 
consent, has individual interests, represents interests which are 
conflict with those his principal, the principal when acquires full 
knowledge the facts may repudiate the transaction, without regard 
whether the agent actually acted bad faith, whether the transaction 
resulted loss the principal. 


Under this rule, plaintiff bank was entitled relief equity, re- 
gardless the good faith Bish, and regardless the fact that the 
new Smith note may have been fact good bankable paper. 

also contended that the complaint fails allege facts sufficient 
constitute cause action. This contention cannot sustained, 
since the complaint alleges facts sufficient entitle plaintiff relief 
under the principles above mentioned. claimed also that plaintiff 
guilty laches The evidence sufficient support finding the 

contended that was error allow attorney’s fees because the 
complaint did not allege that plaintiff had paid had obligated itself 
pay any amount. That allegation was not necessary, this case. 
complaint was held good without Florence Co. Hiawatha Co., 


THE BANKING LAW JOURNAL 319 


Colo. 378, 454. Jones National Bank, Colo. 140, 219 
780, said that the plaintiff can recover, attorney fees, ‘‘only what 
has paid obliged himself However, where the employ- 
ment attorneys proved, will presumed that there was agree- 
ment pay reasonable compensation for their services 980), 
and the employment need not alleged; proven the action 
There error the record. The judgment affirmed. 


EXECUTION AND DELIVERY 


Northern Trust Savings Bank Ellwood, Supreme Court Iowa, 
206 Rep. 256 


note given corporation for loan was indorsed three 
directors the corporation after the execution and delivery the 
note and after the consummation the loan. was held that the 
directors were not bound the indorsements did not appear 
that there was any new additional consideration therefor. 


Action equity foreclose mortgage lien and fix the liability 
certain defendants, who subsequently signed indorsers promissory 
note executed and delivered the time the creation the lien. The 
trial court dismissed the action against the subsequent indorsers 
reason failure prove consideration. From the judgment entered, 
plaintiff appeals. Affirmed. 

Hansen Hansen, Des Moines, for appellant. 

Snyder Ray and Tomlinson Maley, all Des Moines, for ap- 


GRAFF, J.—The Northern Trust Savings Bank, plaintiff, 
seeks foreclose certain chattel mortgage executed the Endlock 
Manufacturing Co., corporation, together with other security given 
promissory note which evidenced loan $5,000 the 
bank said corporation, and demands judgment against the corporation, 
maker, and certain individuals who signed said indorsers. 
The plaintiff was part successful, that the lien sued was es- 
tablished and personal judgment was entered against the Endlock 
Manufacturing Co. the note, and also against certain indorsers who 
had signed their names thereto the time its execution. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 46. 
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The complaint the appellant bank that the court erred refus- 
ing decree liability certain other indorsers said note, who 
signed subsequently its execution and delivery the bank. 

The question this appeal discover consideration sufficient 
sustain the subsequent indorsements made the defendants Ivan 
wood, Lloyd Ross and Edwin Lucas (now deceased). 

The trial court was clearly correct holding that the indorsements, 
made these defendants some six weeks subsequent the consumma- 
tion the loan the bank, were not binding upon said indorsers un- 
less new additional consideration shown. This well-settled law. 
elementary. Briggs Downing, Iowa, 550; Farmers’ Savings 
Bank Hansmann, 114 Iowa, 49, 31. 

admitted that the defendants signed the note indorsers sub- 
sequently its execution and delivery. They pleaded answer the 
absence consideration, and that they signed merely directors the 
corporation and did not intend contemplate that their signatures would 
impose personal obligation. are concerned solely with the question 
consideration. The defensive plea that they indorsed simply di- 
rectors not meritorious, and legally meaningless. Kessel Murray, 

The record facts disclose that the Endlock Manufacturing Co. was 
Iowa corporation engaged the city Des Moines the manufac- 
ture silos. was need money prosecute its business, and after 
some negotiations secured loan $5,000 from the plaintiff bank, evi- 
denced promissory note dated March 24, 1921, due days. This 
note was signed the Endlock Manufacturing Co. its president, 
Edward Stewart. the time its execution and delivery the follow- 
ing indorsements the back said note were made: Edward Stewart, 
McLaughlin, Shepard. These indorsers were directors 
the corporation. 

further appears that, secure the payment said note, the cor- 
poration executed and delivered chattel mortgage covering 115,000 
feet lumber which was being used the company making silos, 
and under the terms the mortgage the company was permitted the 
continued use this lumber, upon the agreement that all bills lading 
and all proceeds from silos should delivered the bank. There was 
compliance the company this particular. may well ob- 
serve that, between the bank and the company, nothing remained 
done the loan transaction. The contract was fully expressed, 
and $5,000 cash passed the checking account the corporation. 

becomes pertinent inquire, therefore, what circumstances gave 
rise the subsequent indorsements the defendants herein. Some 
and personal dissension, had arisen among the original direc- 
tors, but this matter did not concern the plaintiff bank. did result, 
however, two things: (1) stop-payment order further checks 


4 
q 
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drawn the secretary the corporation the bank; and (2) denial 
the further use the silo lumber for manufacturing purposes. These 
prohibitions find their origin the objections interposed the original 
indorsers the note suit. The bank itself never refused honor 
any checks drawn this account, nor did the bank ‘‘tie the 
One the officers the bank testified 


had never given them permission take the lumber and make 
the silos, because never had to. They had the right make the 
lumber into silos.’’ 


The gist the situation that McLaughlin and Shepard, directors 
and original indorsers, felt that their interests were being jeopardized, 
and they desired preserve the maximum security the lumber, 
and hold the bank account intact until new arrangements were made. 
consummate this plan new directorate was called into being, and 
this time the three defendants this action were elected. was then 
suggested that the new directors should indorse the note previously 
given. McLaughlin himself 


the new board came in, was thought best that all the new 
board should share equally the responsibility the note.’’ 


Apparently meet the situation and have the lumber yard used 
the factory and the money the bank subject check, these men did 
sign, upon the solicitation and suggestion the old directors. Opera- 
tions began once. Subsequently the indorsements these men the 
lumber lien was released the bank, and chattel mortgage executed 
covering the machinery owned the corporation. Just when this was 
done not definitely shown, but apparently some two three weeks 
after the indorsements these defendants. Nor does the record con- 
tain satisfactory explanation why the was changed. plain 
that the bank had right demand other different security, and 
the evidence fails establish that the substitution the lien con- 
stituted part the indorsement transaction. 

Upon consideration the record fail discover any 
legal consideration for the indorsements question. The payee bank 
did not extend the term the loan, and the due date, fact, had not 
arrived. The amount the loan was not increased, nor were the terms 
the original note modified any manner. There was provision 
requiring contemplating further indorsements the furnishing 
additional collateral upon the demand the holder the note. The 
original note contained clause relative security, and the time 
was signed these defendants $3,300 the loan had been checked out 
the corporation. matter law, the bank itself could not with- 
hold any part the original loan placed the credit this corpora- 
tion, nor did attempt so. 


q 
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Clearly the bank did not suffer any detriment make any forbear- 
ance the matter. The bank had extended loan $5,000 
the account the corporation. When this was done the respective rights 
and obligations were brought into being. mere incident that the 
full amount the loan had not been checked out the time the sub- 
sequent indorsements. Nor may said that there was any benefit 
flowing the promisor, the subsequent indorsers. The new obligors re- 
ceived nothing for their contract indorsement. The transaction did 
not constitute novation. The original debt remained the same, and 
there was substitution new debtor. one was released from 
the original obligation and unless new consideration shown, the 
payee bank occupied the same position after the indorsements did 
prior thereto. 

consideration shown, and the judgment entered the trial 
court affirmed. 


GUARANTY PAYMENT PAPER HELD 
BANK 


Tucker Leise, Supreme Court Iowa, 206 Rep. 258 


the terms written option contract giving the plaintiffs the 
option purchase shares bank stock, the defendant guaranteed 
payment all outstanding paper owing the bank the extent 
per cent. The plaintiffs understood the guaranty mean that 
the defendant guaranteed payment per cent. each individual 
piece paper, and there was evidence that the defendant regarded 
the guaranty the same light until several months after the option 
had been exercised. then contended that was liable his 
guaranty for only per cent. the aggregate the notes the 
bank, and not for per cent. each individual note. was held 
that the guaranty should construed make the defendant 
liable for per cent. each individual piece commercial paper. 


Action equity for the specifie performance contract for sale 
bank stock and real estate. The court found for the plaintiffs, and the 
defendants appeal. Affirmed. 

Van Law, Marshalltown, for appellants. 

Farber, Marshalltown, for appellees. 


ALBERT, State Savings Bank Iowa, had 
capital $10,000 for which 100 shares stock were issued. The ap- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 471. 
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pellant Henry Leise owned shares thereof. was also the owner 
residence property the same town. 

the 8th day July, 1920, appellant and his wife entered into 
written option with appellees, the terms which appellees were 
have option purchase said shares bank stock, together with 
the residence property, for the sum $40,000, $1,000 which was 
paid upon the execution the option, $9,000 the August, 
1920, $15,000 the 1st March, 1921, and $15,000 the March, 
1922. Fifty shares said stock were placed with Henry Leise 
collateral for the deferred payments. The appellees exercised said 
option, made the $9,000 payment the August, and took posses- 
sion the bank. The stock was delivered Leise Tucker, and 
shares were redelivered Tucker Leise collateral security ac- 
with the terms the contract. 

Among the provisions the said option was this provision signed 
Henry Leise: 

also guarantee the payment all outstanding paper the extent 
per cent. owing said bank this time. renewals extensions 
paper now owing said bank, which are consented writing, 
will personally guarantee, but all renewals extensions paper made 
Tucker Nellie Tucker, the extent per cent. shall 
without recourse me.”’ 

this provision guaranty that this litigation centers. 

Appellees contend that under said written guaranty appellants are 
liable for per cent each individual piece commercial paper 
the bank July 1920, while appellants contend that they are only 
liable for per cent. the aggregate amount said paper. This 
therefore calls for construction the guaranty clause said option. 
The rule too well settled require citation authority that where 
such clause clear-cut, concise, and unambiguous, the wording the 
contract must control but also true that where the wording con- 
tract ambiguous, susceptible two more constructions, then the 
situation the parties and the surrounding the transac- 
tion, together with the conduct the parties relation thereto, must 
considered ascertaining their intentions. Bridgeport Malleable 
Iron Co. Iowa Cutlery Works, 130 Iowa, 736, 107 937; 
79, 933. 

Another rule construction that where there ambiguity ob- 
the doubt will resolved against the party making the guaranty. 
See cases cited above. 

One the matters that may taken into consideration deter- 
mining the intent the parties their conduct and actions under the 
contract subsequent its execution. 933; Hamilton Trust Co. 
Shevlin, 156 App. Div. 307, 141 232; 215 735, 109 
1077. Section 11275, Code 1924, provides: 


‘4 


324 


THE BANKING LAW JOURNAL 


the terms agreement have been intended different 
sense the parties it, that sense prevail against either party 
which had reason suppose the other understood it.’’ 


Even casual reading the above guaranty shows that am- 
biguous. This apparent from the contentions the respective 
parties herein. 

Among the surrounding circumstances that are considered 
this matter are the following facts: The appellants received for their 
bank stock price amounting four times the par value thereof. Ap- 


were unacquainted with any the makers the paper held 


the bank and unacquainted with the financial standing people the 
community. Tucker testified that the time the making the 
written option stated the scrivener, substance, that Leise was 
guarantee per cent. each piece commercial paper the bank, 
and that when the contract was read over him understood that 
was the meaning the terms thereof. 

March 1921, when the first $15,000 payment was due, the 
parties met the bank and appellees presented appellants list 
uncollectible notes amounting $13,756, and called upon Leise make 
good his whereupon adjustment was made, and Leise credited 
per cent., $12,793.06, the Tucker contract. Tucker then paid 
Leise $3,431.94, which made the balance due the $15,000 with 
interest. Prior this time, however, when note was found 
worthless uncollectible, when called upon, Leise made good the ap- 
pellees for per cent. thereof. From time time thereafter other 
notes were found uncollectible and Leise made good his guar- 
anty. the March, 1922, when the last $15,000 payment was 
due, large number of| notes were presented Leise Tucker, who 
claimed that they were either worthless uncollectible and demanded 
that Leise account him for per cent. the face said notes, plus 
interest. this point Leise rebelled and, having consulted at- 


torney, insisted that was not liable thereon. claimed that was 


not liable his guaranty for per cent. each individual note, but 
was only liable for per cent. the aggregate amount the notes 
the bank. The amount the notes and interest which settlement was 
attempted made March 1922, was $14,970.85. This included 
personal note Henry Leise for $1,730.46 and another note for $4,- 
$21.10 made Claude Fever and guaranteed Leise indorse- 
ment. quite obvious that Tucker all times understood this con- 
tract mean that Leise was liable for per cent. each note the 
bank. the other hand, equally apparent that the time 
March 1922, Leise had the same understanding. conducted him- 
self and recognized the liability this basis all the transactions that 
prior March 1922. therefore have hesitancy ar- 
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riving the conclusion that Leise was liable contended appellees 
for per cent. each individual piece commercial paper. The dis- 
trict court held, and are the opinion that reached the correct 
conclusion. 

appears from the record that Tucker failed receive deed from 
Leise for the real estate involved. The court decreed the making 
such conveyance. The court further determined the amount due the 
March payment from Tucker Leise, and calculated Leise’s lia- 
bility Tucker under this guaranty, and entered judgment accordingly, 
granting specific performance the contract prayed for ap- 
pellees. all the court did seems have acted within the law. 

Affirmed. 


INDORSER NOT LIABLE NOTE CANCELED 
UPON EXECUTION RENEWAL 


Citizens’ Bank New Franklin Gaines, Kansas City, Mo., Court 
Appeals, 278 Rep. 784 


note signed the defendant was:several times renewed. The 
plaintiff bank sued the defendant one the renewals. ap- 
peared that other notes were executed and delivered after 
the note sued upon had been marked paid and canceled, and that 
these notes were not signed the defendant. was pay- 
ment. appeal from judgment for the defendant, was held 
that under the circumstances the trial court’s refusal peremptory 
instruction the plaintiff’s favor was proper. The court also held 
that the evidence sustained finding that the note sued was paid 
the subsequent renewal notes not signed the defendant, and 
that therefore the defendant was not liable thereon. The evidence 
showed that the note sued was stamped ‘‘Paid,’’ and was 
treated the plaintiff; that was placed ‘‘sticker’’ file and 
kept with papers the bank; that the bank officials, act- 
ing their official capacity, had said that they did not hold any 
debt the defendant; that notes executed after the cancellation 
the note sued upon were for different and varying amounts. 


Action the Citizens’ Bank New Franklin against Gaines. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Roy Williams and Carpenter, Jr., both Boonville, for 
appellant. 

Sam Major, Fayette, and Richard Bridges, Tulsa, 
for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 992. 
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ARNOLD, J.—This action promissory note, and the facts 
record are follows: 

Gaines (defendant herein) executed note plaintiff bank for the sum 
$3,000 for the purpose tiding over the financial straits the Home 
Ice Co., whose moving spirit was Car- 
penter, one the signers said note. The other signers were share- 
holders said corporation, but the corporation itself does not appear 
have been one the signers the note. 

further appears that March 1922, another note for $3,000 
was executed, the makers and payee thereof being the same those ap- 
pearing the note May 11, 1921, which last-named note was marked 
paid and delivered back the makers. June 17, 1922, another note 
the same amount was executed renewal the note March 
1922, which was marked paid, canceled, and delivered Gaines, de- 
fendant herein. 

September 17, 1922, the four makers the preceding notes ex- 
ecuted another for $3,000, and the note June 17, 1922, was stamped 
paid. January 10, 1923, the same parties executed another note, 
but this time for $2,668, and the note September 17, 1922, was marked 
paid and canceled. April 24, 1923, said King, Cox and Carpenter, 
the signers the preceding notes, executed another note for $2,730.22, 
and finally, September 15, 1924, King and Carpenter executed note 
for $2,800, but Gaines, the defendant herein, refused sign the two 
notes last above named. 

Records plaintiff bank which were introduced evidence show 
all these notes under the name the Home Electric Ice Co., except- 
ing the last note, which shown under the names King and 
Carpenter. Defendant appears only indorser. The evidence 
shows that, while the note dated September 17, 1922, was stamped 
the bank, it, was not delivered the makers, but was re- 
tained plaintiff bank. The petition herein based upon 
tion that this note September 17, 1922, was paid with the exception 
$625, and that defendant indebted plaintiff this amount, and 
judgment prayed therefor. 

The answer admits the execution the note, but makes general 
denial all other allegations the petition. affirmative defense, 
payment the note renewals pleaded. The reply admits the word 
was stamped upon said note, but alleges that such stamp was 
memorandum the bank, and that the note was never paid. jury 
was waived, and the cause was tried the court sitting jury. 
the close all the evidence, plaintiff requested, and the court refused, 
peremptory instruction its favor. The judgment was for defendant. 
Motion for new trial was ineffectual, and plaintiff appeals. 


i 

q 

q 4 

4 4 
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view the controversy, the only question for our determination 
whether not each renewal note paid the debt evidenced the pre- 
ceding note, and, course, parties are not agreed this point. Plain- 
tiff insists, first, that the court erred refusing its peremptory in- 
struction the nature directed verdict, and argues that the courts 
have held that, where the evidence free from doubt suspicion, and 
only one verdict could rendered, proper for the court direct 
such verdict. Citing Bank Wood (Mo. App.) 186 1186. 

have examined this case, and fail find any ruling support 
plaintiff’s contention this respect. However, the rule stated cor- 
rectly plaintiff, but view the facts has application here. 
The evidence shows that some the renewal notes were executed and 
delivered after the note sued was executed—in fact, marked paid and 
canceled. This some evidence from which the court, sitting jury, 
might have found that the note question was paid, and therefore the 
case not one where only one verdict could rendered. this situa- 
tion hold the action the court refusing the peremptory 
tion was proper. 

contended plaintiff that, order make renewal note 
effective payment the original note, there must present special 
agreement that effect; and argued there such evidence 
record herein. this connection, agreed counsel for the respec- 
tive parties that the case presents only question fact, and that the 
decisive point whether not there was any evidence sustain the 
court’s decision the merits. 

The rule this state that the acceptance renewal note, 
amount the payment the original, must taken expressly such 
payment agreement the parties. Lynes Holt-Taylor Mer. Co. 
(Mo. App.) 268 702, 705; Meredith Pemberton, 170 Mo. App. 
100, 156 decisions are line with the general rule 


note given merely renewal another note and not 
payment, the renewal does not extinguish the original debt nor any 
way change the debt except postponing the time for payment; and 
general rule the holder entitled the same rights and remedies 
was proceeding the original note.’’ 


not understand that defendant attempting refute this 
rule, but rather that sanctions it, and the same time takes the posi- 
tion that there substantial evidence record the effect that the 
renewal notes, agreement understanding, were accepted plain- 
tiff payment notes which they renewed. defendant right 
this respect, course the appeal must fail. 

the accepted rule that, there any substantial evidence 
record sustain the judgment the court sitting jury, are not 
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authorized disturb the finding. Citation authorities support 
the rule deemed unnecessary. The cases cited plaintiff this 
point are those wherein suit was brought the original note. Meredith 
Pemberton, supra; Keyser Hinkle, 127 Mo. App. 62, 106 98; 
Powell Administrators, Mo. 485. will observed that the 
last cited the old note was surrendered the execution the new 
one, and that the court held that, while this fact was entitled great 
weight, was not conclusive. But that not this case. the 
action not the original note, but based upon one series re- 
newals thereof, and each preceding instance the former note was 
stamped paid and canceled. 

The records plaintiff bank introduced evidence show that de- 
fendant was considered indorser the note and not joint maker. 
Plaintiff’s evidence shows that the note sued was stamped ‘‘Paid,’’ 
and was treated plaintiff; that was placed file 
and put among other discarded papers the bank. Although plain- 
tiff treats the note suit live obligation, own testimony 
the manner which said note was treated seems negative this 

Defendant also points out that the various notes introduced evi- 
dence were for different and varying amounts, and that this fact con- 
tradictory plaintiff’s position this respect. Moreover, there was 
testimony tending show that the bank officials, acting their official 
capacity, had said that they did not hold any debt this defendant, 
and this statement apparently was made reference the particular 
item involved this suit. 

Under all the facts and record, must hold there 
was substantial evidence sustain the judgment the court. The 
judgment affirmed. 


